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APPENDIX TO THE STATEMENT OF BRADLEY J. SCHLOZMAN: COPIES OF OBJECTION
LETTERS, BY STATE, IN WHICH THE ATTORNEY GENERAL INTERPOSED AN OBJECTION
UNDER SECTION 5 FROM 1980 THROUGH THE PRESENT (OCTOBER 17, 2005), INCLUD-

ING SOME LETTERS RESPONDING TO REQUESTS TO RECONSIDER AN OBJECTION AND
SOME LETTERS WITHDRAWING OBJECTIONS (CONTINUED)

% LY, Deparunen ot Jusmsx
. Civil Rights Division

Offlce of the Astistant Atiorney General Weshingron, D.C. 20330

b 8 .

William B, Trevorrow, Esq.
Guilford County Attommey

Poat Office Box 3427

Greensboro, North Carolina 27402

Dear Mr. Trevorrow:

This is in reference to the establishment of
residency districts for the election of commissioners
{n Guilford County, North Carolina, submitted to the
Attorney General pursuant to Section 5 of the Voting
Righta Act of 1965, as amended, 42 U,S.C. 1973c.

Your submission was completed on December 30, 1981.

We have given careful consideration to the infor-
mation which you have provided, as well as information
and comments from other interested parties. In the
course of cur analysis, we have noted particularly the
use of "single shot™ voting in Guilford County elections,
the existence of racially polarized voting and the
maintenance of an at-large election systenm.

The proposed reaidency districts would operate
essentially as numbered posts, separating what would
otherwise be one contest for several seats into several
individual election contests. When placed in the
context of an a:-htﬁe election aystem and the presence
of raclally polarized woting, the imposition of residency
districts significantly decreases opportunities for
minority voters to elect & representative of their choice.
As the United States District Court for the Eastemrn
District of North Carolina has noted:
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In a true at large electiom, if

the majority spreads its votes
around and the minority single

shot votes, the minority strength
ie concentrated, thus increasing
their chance of electing. However,
if the minority candidate {s forced
to run against a specific candidate
for a specific seat, the majority
can read{ly identify for whom they
must vote in order to defeat the
minority candidate.

Dunston v. Scott, 336 F, Supp. 206, 213 n. 9 (E.D. N.C.

Furthermore, we note that the county's stated
purpose in establishing residency districts for its
conmissioner posts is to guarantee county-wide representation
on the county commission. While that purpose is certainly
a legitimate one, there are other means. of altering the
election scheme, such as a single-member district election
system, that will not, as the lmpositlon of residency
districts would do, result in a "retrogression” for
Guilford County's black voters. See Beer v. United
States, 425 U.S. 130 (1976). e

Under Section 5 of the Voting Rights Act the
submitting authority has the burden of proving that a
submitted change has no discriminatory purpose or effect.
See, e.2., Georgia v. United States, 411 U.S. 526 (1973).
see also Section 51.39(e) of the Procedures for the
Administration of Section 5 (46 Fed. Re§. 878). In light
of the considerations discussed above, cannot conclude,
as 1 must under the Voting Rights Act, that that burden
has been sustained in this instance.
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Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory
Judgment from the United States District Court for the
District of Columbia that this change has neither the
purpose nor will have the effect of denying or abridging
the right to vote on account of race, color or aenbership
in a language minority group. In addition, the Procedures
for the Adminiatration of Section 5 (Section 51.44, 46
Fed. Reg. 878) pernit you to request the Attorney General
to reconsider the objection. However, until the objection
is withdrawn or the judgment from the District of Columbia
Court is obtained, the effect of the objection by the
Attormey General is to make the establishment of residency
districts for the election of commissioners in Guilford,
North Carolina, legally unenforceable.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us within
twenty days of your receipt of this letter of the course
of action Guilford County plans to take with respect to
this matter. If you have any questions concerning this
letter, please feel free to call Carl W. Gabel (202724~
8388), Director of the Section 5 Unit of the Voting
Section.

_.Sincerely,

y & N .
Wa Bradford BeyhoTds -

Assistant Attorney General
Civil Rights Division
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T e i - US. Department of Justice
' “=  Civil Kights Division
Offfcw of the Amissant A:scrmey Conargl Behingion, D.C. 20508

19 APR 1982

Jerris Leonard, Esquire

Jerris Leonard & Assoclates, P,C.
900 Seventeenth Street, NW

Suite 1020

Washington, D.C. 20006

Dear Mr. Leonard:

This is in reference to your submission on behalt
of the State of North Carolina of the redistricting
plans for the North Carolina Senate (Senate Bill 1) and
the State House of Representatives (House Bill 1), and a
law changing the candidate filing period and primary
election dates for 1982 (House Bill 3). Your submission,
pursuant to Section S5 of the Voting Rights Act of 1968,
as amended, 42 U.8.C. 1973c, was received on February
23, 1982, and was supplemented with requested additional
information received on April 6, 1981. As requested, we
have given your submission expedited consideration.

At the outset, we belisve it is appropriate to

© review recent Section S objactions interposed by the
Attorney Gensral to voting changes in North Carolina,
inasmuch as the bases for those objections provide a
relevant context for our review of the subaitted Senate
and House radistricting plans. As you know, on Noveaber
30, 1981, an objection was interposed to a 1967 amendment
to the Borth Carolina Constitution that prohibited the
State from dividing counties during redistricting of the
House and Senats. Our analysis of that amendmant showed
that acherence to the prohibition neceasarily required
the use of large multi-member districts, which in turn
had the predictadle affect of subnmerging the voting
strength of cognizable concentrations of black citizens
throughout the State.
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On December 7, 1981, objections were interposed to
the Senate reapportionaent plan and to thas Congressional
rvedistricting plan. With respect to the Senate plan,
our analysis showed that the State’s rsliance on the
constitutional prohibition against dividing counties
had resulted in s submsrgence of black voting strength
in several covered areas of the State. Subseguently, on
January 20, 1982, an objection was interposed to the
Houss plan bacauss it, too, would have resuited in a
submergence of black voting strength. Both the Ssnate
and House plans had employed large multi-member districts,
a forseeabls consequence of the State's adherence during
redistricting to the 1967 conatitutional amendment,

Following these objections to the 1967 constitutional
amendment, and to the earlier reapportionment plans, the
state of North Carolina formulated the new redistricting
plans under submission hers. In contrast to the earliier
objected~to plans, the plana developsd in 13582 by the
gtate divide numerous counties. Consaguently, a aisple
comparison of the racial statistics in the "old® and the
newly-proposed plans does little to shed light on whether
the submitted plans *fairly reflect the strength of black
voting powsr as it exists.® State of Misaissippl v. United
States, 490 P. Bupp. at S8l.

The submitted plans are a aubstantial improve~
ment over the objectad-to plans because, in several
coversd areas, the State has endeavored to crsate dis~
tricts in which black voters are now given a reasonable
opportunity to elect candidates of their choice where
they had none before. The Senate and House plans in
Guilford County create such districts, for exaaple.
on the other hand, each plan continues to have s single
objectionable feature under Section 5, as those plans
affect some of the covered counties. We briefly describe
below the bases for thesa objections.
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With respect to the submitted Senats plan, the
State proposes to create a majority black district in
the northeast area. 7This district, No. 2, contains a
51.7% black population. Our analysis shows that during
the Benate Redistricting Committee's consideration of
this district it was widely recognized that at least a
558 black population was necessary in this districe if
black voters were to have a reasonable chance of electing
a candidate of their choice and the record bafora us
contains substantial evidence that such a coapact, non-
gexrymandered district easily could be drawn in this
area. Notwithatanding these facts, howsver, the Gtats
enacted a plan which, as noted above, providea for only
a 51.78% black population percentage.

Respecting the Houss plan, the Stats proposes to
create one single-member district in Cumberland County,
with the remainder of the countyts population to elect 4
representatives in a mu)lti-member district, While the
single-member district appears to be overwvhelmingly
black in its actual voting population (due to the inclusion
of traditionally non-voting population from Fort Bragg).
the State's plan leaves nearly three-fourths of
Fayetteville's black comaunity with their voting strength
submerged in the white majority multi-member district.
Several reasonable alternatives to the State's proposal are
available, including the drawing of a second single-member
district wherein black votezra would have a fair opportunity
of, at a ainimum, strongly influencing the outcoms of the
election in that districe,

In light of the above, I am unable to conclude, as I
nuat under Section S of the voting Rights Act, that the
Senate and Houss reapportionment plana are free of a racially
discriminatory purpose and effect. Accordingly, on dehalf of

the Attorney General, I must interpose an objection to both
plans.
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Pinally, the State has proposed to change the
candidate f£iling period and to change the date on which
primary elections will bs held. Those changes ars contine-
gent upon the State obtaining preclearance of the Senate
and House redistricting plans, an svent which has not
yeot taken place., Accordingly, it is our view that thess
changes are not vipe for Section 3 review. B8See, e.3.,

28 C.P.R. 51.7. We stand ready to examine thase changes
on an expedited basis together with any modifications to

th: Benate and Houss plans that the State may wish to
nake.

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seak a declaratory
judgment from the United States District Court for the
District of Columbia that these voting changes have
neither tha purposs nor will have the effact of denying
or abridging the right to vote on account of race, color,
or membership in a language minority group. In addition,
the Procedures for the Administration of Section 5 (28
C.P.R. 51.21(b) and (¢), 51.23, and S51.24) permit you to
request the Attorney General to reconsider the obgcctton.
However, until the objection is withdrawn oxr the judgment
from the District of Colusbia court is obtained, the
effect of the cbjection by the Attorney General ia to
sake the redistricting plsns for the Ssnate and State
House of Representatives legally unanforceable in the
covered countles.

12 you have any questions concerning this letter,
please feael free to call Nr. J. Garald Hebert, thas attocrney
in the Voting Section (202-724=6232) who is assigned to
this matter.

Sincerely.,

Assistant Attorney Gensral
Civil Rights Division
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o "a LN Departnent ol Justice
@ Civil Rights Division

Offion of the Assistant Alioraey Geworsl

Waskingion, D.C. 20330

Jesse L. Warren, Esq.

City Attorney | JUN 2 L 1962
Draver W2

Greensboro, North Carolina 27402

Dear Mr. Warren:

This 48 in reference to the three annexations
(Noveaber 16, 1981), to the City of Greensboro in Suilford
County, North Caro. inc. submitted to the Attornay Genaral
pursuant to Section 5 of the Voting Rights Act of 1965, as
amended, 42 U.5.C. 1973¢. Your subnission was coapletad on
April 20, 1982,

We have given careful consideration to the information
which you have provided, as well as information and comments
from other interested parties. In the courss of our analysis,
we have noted particularly the sxistence of racially polarized
voting in Greensboro‘s municipal elections. We also have
taken note of the margin of victory for successful black
candidates in those elections. Our anslysis reveals that
the decresse in Graensdoro's dlack latfion pc:contn{: as
a consequence of the proposed moxa:i:m diminishes black
voting strength in the enlarged city. The resultant impact
of the annexation, i.s., the addition of approxisately 11,000
white citizens and only about 1,000 black citizens, given the
existence of racially polarized voting, could easily eliminate
the linmited success black candidates have tnjoicd in past
city council elections, and most certainly would lead to a
retrogression in the position of racial minorities with
respect to their effactive exercise of the electoral franchise.
See Beexr v. United States, 425 U.8. 130, 140-141 (1975).

We also note that, f{n 1950, the et:i held a refarendua
on whather to retain the at-large method of election or

switch to a ward system. Black voters overvhelaingly supgorced
& change to ward-type elections, but voters chose the at-large
system by only 304 votes {n a raferendun election marked by
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raclially polarized voting. The ﬁropond axpansion to the
city would advarsely impact on the potentisl ability blaek
voters have to participate in Greensboro's municipal affairs
on an equal footing with white voters by further diluting the
voting strength of the black electorate.

In City of gic%u_on__d ve United States, 422 U.8. 358,

(1975), the Supreae Court "held that an annexation reducing
the relative political strength of the ainority race in the
enlarged city as compared with what it was befors the annexation
is not a statutory {Section S) violation as long as the past
annexation election system fairly recognizes ths ainority's
E:l.tctul potentisl®. We are unable to conclude that the at-

rge election .zar.u recognizes the political potential of

black voters in Greensboro, as a fairly drawn ward-type plan
would dos

Under Section 5 of the Voting Rights Act the submitting
authority has the burden of provtni that a submitted change
has no d -ethmtor{ Burpon or effect. Sae, e.8., Georgia
v, United States, 411 U.5. 526 (1973); ses also Section
sl. a) of ¢t rocedures for the Administration of Section
5 (46 Fed. Reg. 878). In light of the considerations discussad
above, 1 cannot conclude, as 1 sust under the Voting Rights
Act, that that burden has been sustained in this instance.
Accordingly, I wust interposs an objection to the thres
annexations on behalf of the A\:torm{ General. The annexations
are therefors legally unenforceabls insofar as they affect voting.

Of course, as provided by Section S of the Vm:t.nﬁ
Rights Act, you have the right to seek a dccuu:or{ 5u t
from the United States District Court for the District oi
Coluabia that these changes have neither the purpose nor
will have the effect of denying or abridging the right to
vote on account of race, color or membership in a hnm-
minority group. In addition, the Procedures for the nis-
tration of Section 5 (Section 51.44, 46 Fed. Reg. 878) perait
you to request the Attornay General to reconsider the objection.
However, until the odjsction is withdrawa or the judgment
from the District of Columbia Court is obtained, the effect
of the objection b{ the Attorney General is to make the
annexations in Guilford County, North Carolins, legally
unenforceable.
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To enable this Department to neet its responsibility
to enforce the Voting Riihtl Act, pleaase inform us within
twenty days of your receipt of this letter of the course
of action the cu:{ of Greensboro plans to take with respect
to this matter. £ you have any questions conccmin’ this
letter, please feel free to call Carl W. Gabel (202-724-8388),
Director of the Section 5 Unit of the Voting Sectionm.

Sincerely,

td Reynolds
Assistant Attorney General
Civil Rights Division
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Office of the Assiviant Attormey General Washington, D.C. 20330

8 APR1983

Jease L. Warren, Esq.

City Attorney

Draver We2

Greensbore, North Carolina 27402

Dear Mr. Warren:

This 1is in reference to the change in the method of
electing members of the city council from six at-large to
five elected from single-member districts and three at-large;
the increase in the size of the council from six to eight;
and alternative districting plans for the City of Gresnsboro
in Guilford County, North Carolina, submitted to the Attorney
General pursuant to Sectlon 5 of the Voting Rights Act of
1965, as amended, 42 U.8.C. 1973¢c. This alsoc acknowledges
your request that the Attorney General reconsider his June 21,
1982, objection to the three annexations of November 16, 1981.
Your submission and your request were received on February 9,
1983, and supplemented on March 30, 1983.

On March 29, 1983, we were advised by Mr. Charles 8S.
Rhyne, Speclal Counsel to the City of Greensboro, that the
General Court of Justice, Superior Court Division, Guilford
County, North Carclina, had decided that the annexation
ordinances and the procedures followed by the City of
QGreensboro in enacting the annexation ordinances are legal
under atate law. Thus, it is our underatanding that, even
though you initially sought preclearance of alternative
plans for the districting of the city, the only districting
plan which now is capable of belng implemented is the one
which encompasgea the annexations which were the subject of
the litigation. Accordingly, the Attorney General will make
no determination with respect to the districting plan which
i3 based on the preannexation boundaries of the city. See
the Procedures for the Administration of Section 5 (28 C.F.R.
51.20(a)).



1697

-2 -

With respect to the districting plan which includes the
annexed areas; the change 1n the method of electing members
of the city council from six at-large to five elected from
aingle-member districts and three atelarge; and the increase
in the size of the council from six to eight, the Attorney
General does not interpose any objecticns. In addition, in
view of these changea in the aystem for electing the city's
governing body and purauant to the reconsideration guldelines
(28 C.F.R. 51.47), the objection interposed on June 21, 1982,
18 hereby withdrawn. However, we fael a responsibility to
polnt out that Section 5 of the Voting Rights Act expresaly
provides that the failure of the Attorney General to obJect
does not bar any subsequent judicial action to enjoin the en-
forcement of any of these changes. See also 28 C.F.R. 51.48.

Sincerely,

<. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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US. Department of Justice
Civil Rights Division

Cff¥er of the Amfstars Attorney Genevel Wastington, D.C. 20330

Becember 21, 1982

A. D. Ward, Esquire
Ward, Ward, Willey & Wara
. O. Drawer 1428 '
New Bern, North Carolina 28560

Dear Mr., Ward:

This is in reference to the June 16, 1982, annexation
of 1,064 acres to the City of New Bern in Craven County,
North Carolina, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended, 42
U.S.C. 1973¢c. Your submission was completed on October 22,
1982,

We have considered carefully the information you have
provided, data obtained from 1980 Census reports, as well as
information provided by other interested parties. At the
outset, we note that, with but a single exception, no black
(of the several who have run for office) has ever won election
to the New Bern Board of Aldermen, which appears to be a
result of a general pattern of racially polarized voting
oceurring in the context of New Bern's at~large election
system with i{ts residency and the majority vote requirements.
Furthermore, our analysis of available data indicates that
this annexation will reduce the city's ninority population
percentage by about 1.4 percent and, thus, will enhance the
ability of the white majority to control the election of all
menbers of the Board.

While the percentage decrease in the black population
of the city is admittedly small, it is not without significance
where, as is the case in New Bern, the minority community
currently represents over 43 percent of the total population
and with the proposed annexation its political strength would
be reduced to just over 41 percent. City of Richmond v. United
States, 422 U.5. 358 (1975); City of Rome v. United States,
4§46 U.S. 156 (1980). R —
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If this were the city's only annexation, there would
be cause for less concern. However, we are advised that the
prospect of annexing additional areas adjacent to the city is
a real one, and that such annexations could well have an
additional impact on minority population percentages., In these
circumstances, we find problemmatic the dilutive effect that
the proposed annexation will have on minority voting strength
in the City of New Bern, and we therefore remain of the view
that Section 5 preclearance cannot obtain under the city's
present at-large electoral system.

In interposing this objection on behalf of the Attorney
General, I have taken into consideration several factors that
bear special mention. First, the objection does not prohibit
the city from providing city services to the annexed areas.

In addition, it does not prohibit those citizens living in
the area from enjoying all the benefits of annexation, other
than participation in the electoral process -- and as to this
last advantage, the next scheduled elections are some months
away.

L}

It iz my understanding that well before those elections
take place, the city board of aldermen is to consider a
recommended change in the existing electoral system. We are
advised that a special committee appointed last summer by the
mayor has endorsed a single-member district plan. 1In addition
an at-large, plurality vote system has been suggested. Should
the city adopt a different electoral system that would afford
minorities a more realistic opportunity to elect candidates
of their choice, such a determination would respond to our
present concerns and in all likelihood permit the Attorney
General to withdraw the objection. We also note that Section
5 preclearance of future annexations, if any, will be enhanced
if the city's method of election is one which fairly reccgnizes
minority voting strength though additional voters be added to
the city.

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory judgment
from the United States District Court for the District of
Columbia that this change is entitled to Section 5 preclearance.
In addition, the Procedures for the Administration of Section
5 (28 C.F.R. 51.44) permit you to request the Attorney General
to reconsider the objection. However, until the obijection is
withdrawn or the judgment from the District of Columbia Court
is obtained, the effect of the objection by the Attorney
Ganeral is to make the submitted annexation legally unenforce-
able. See also 28 C.F.R. 51.9. .
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To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the City of New Bern plans to take with
respect to this matter, If you have any questions concerning
this letter, please feel free to call Carl W. Gabel (202-724-
8388), Director of the Bection 5 Unit of the Voting Section.

since:ely(:::;z>

=,

)
Assistant Attorney General
Civil Rights Division
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March 28, 1983

Mr, David Overton

Town Administrator

P.0. Box 508

windsor, North Carolina 27983

Dear Mr. Overton:

This 18 in reference to the establishment of residency
districts for the election of commissioners and to the dis-
tricting plan thersfor in the Town of Windsor, Bertie County,
North Carolina, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended, 42 U.8.C.
1973¢. Your submission was completed on January 26, 1983.

We have given careful consideration toc the information
which you have provided, as well as to information and comments
from other interested parties. Our analysis reveals that the
proposed resldency districts would operate essentially aa
designated posts, separating what would otherwise be one contest
for several seats into several individual head-to-head election
contests, As a practical matter, such & system would likely
amount to the imposition of a majority vote requirement in moat
instances.

Concerning such & situation the United States District
Court for the Eastern District of North Carolina noted in
Dunston v. Scott, 336 P. Supp. 206, 213 n. 9 (1972):

In a true at-large election, if

the majority spreads its votes
around and the minority single

shot votes, the minority strength
is concentrated, thus increasing
thelr chance of electing. However,
if the minority candidate is forced
to run against a specific candidate
or candidates for a specific seat,



1702
-2

the majority can readily identify
for whom they must vote In order to
defeat the minority cendidate.

Thus, in the context of an at-large election system and the
racially {ohtized voting which seems to exist in Bertie Coun ,
the imposition of residency districts would appear significantly
to decrease the opportumitles for winority voters to elect a
representative of their choice. Such a result would constitute
impernissible "retrogression” for the Town of Windsor's black
voters. See Beer v. United States, 425 U.S. 130 (1976).

Under Section 5 of the Voting Rights Act, the submit~
ting authority has the burden of showing that a submitted
change has no discriminatory purpose or effect. See Georiia v.
United States, 411 U.S. 526 (1973); see also the Procedures

or the Administration of Section 5 (28 C.F.R. 51.39(e)). In
light of the considerations discussed above, I cannot concluda,
as I must under the Voting Rights Act, that that burden has
been sustained In this instance. Therefore, on behalf of the
Attorney General, I must object to the establishment of resi-
dency districts and the implementing districting plan for the
election of commissioners in the Town of Windsor.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, the Procedures for the Administration of
Section 5 (28 C.F.R. 51.44) permit you to requeat the Attorney
Genersl to reconsider the objection. However, until the objec-
tion is withdrawn or a judgment from the District of Columbia
Court is cbtained, the effect of the objection by the Attorney
General is to make the establishment of residency districts and
the districting plan legally wnenforceable. 28 C.F.R. 51.9.

To enable this Department to weet its responaibility to
enforce the Voting Rights Act, please inform us of the eourse
of action the Town of Windsor plans to take with respect to
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this matter. If you have any questions concernlng this letter,
lease feel free to call Sandra S. Coleman (202-724-6718),
eputy Director of the Section 5 Unit of the Voting SQc:ion.

éincerdy.

LS s

eynolds
Assistant Attorney Gcnernl
Civil Rights Division
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Civil Rights Division

Office of the Anissant Attorney General Weshington, D.C. 20530

18 gy o4
Joseph J. Harper, Jr., Esq. ‘
Philips, Bourne, Harper & Keel
P. O. Drawer 1158

Tarboro, North Carolina 27886
Dear Mr. Harper:

This is in reference to House Bill No. 608 {1983) of the
North Carolina General Assembly establishing double-member
residency districts, increasing from aix to seven school board
members and the election of six members from residency districts
with the seventh member to run coun:gwide for the Edgecombe
County Board of Education in Edgecombe County, North Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We
received the information to complete your submission on
November 17, 1983,

: We have given careful consideration to the information
vhich you have furnished, as well as to information and comments
from other interested parties., 1In regard to the increase from
six to seven school board members and the at-large election of
the seventh member, the Attorney General does not intertose any
objectiona to the changes in question, However, we feel &
responsibility to point out that Section 5 of the Voting Rights
Act expressly provides that the failure of the Attorney General
to object does not bar any subsequent judicial action to enjoin
the enforcement of such changes. See the Procedures for the
Administration of Section 5 (28 C.F.R. 51.48).

With respect to the remaining changes, our analysis
indicates that in the context of an at-large election system
such as exists in the Edgecombe County school distriect, the
proposed residency districts would operate essentially as
designated posts, separating what has been a single contest for
several seats into several contests for single positions on the
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school board. -In such a situation we note that when

the black electorate is in the minority, as it is #n the
Edgecombe County school district, and racially polarized
voting exists, as it seems to in the Edgecombe County
School District, the opportunity to engage in single-shot
voting offers minority voters a realistic chance to elect

a candidate of their choice to office. Indeed, paat success
for the black electorate in Edgecombe County would seem to
have occurred because several positions were open and the
presence of a number of candidates caused the white vote to
be split, thus allowing a candidate of the black voters'
choice to win,

However, in the context of an at-large election
system and the racially polarized voting which seems to
exist in Edgecombe County, the imposition of the groposed
residency districts would appear to decrease significantly
the opportunities for minority voters to elect a represen=
tative of their choice. Such a Tesult would constitute
impermissible "retrogression” for black voters in the
Edgecombe County achool district. See Beer v. United
States, 425 U.S. 130 (1976).

Under Section 5 of the Voting Rights Act, the
submitting authority has the burden of showing that a
submitted change has no discriminatory purpose or effect.
See Georgis v. United States, 411 U.S. 526 (1973); see
also 28 E.F.R. «39{e). TIn light of the considerations
discussed above, I cannot conclude, as I must under the
Voting Rights Act, that that burden has been sustained in
this instance. Therefore, on behalf of the Attorney
General, I must object to the establishment of residency
districts and the election of six members from residency
districts for the Edgecombe County Board of Education.
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0f course, as provided by Section 5 of the Voting Rights -
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the gu!pone nor will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, Section 5l1.44 of the guidelines permits

you to request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from

the District of Columbia Court is.obtained, the effect of the
objection by the Attorney General is to make the use of residency
districts legally unenforceable. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the

course of action Edgecombe County School Board plans to take
with respect to this matter. If you have any questions, feel

free to call Sandra S. Coleman (202-724-6718), Deputy Director
of the Section 5 Unit of the Voting Section.

Sincerely,

eyriolds
Assistant Attorney General
Civil Rights Division

T
Wo. Bradford R
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U.S. Department of Justice
Civil Rights Division

Offlee of the Assistant Attorney Generst Wathington, D.C. 20530

MAR 1 0 1386
M. H. Hood Ellis, Esq.
wilson & Ellis
P. O. 1365
Elizabeth City, North Carolina 27989-1365

Dear Mr. Ellis:

This refers to the change in the method of election to
four single-member districts and four at large with residency
districts, the method of staggering the positions, the
districting plan and the utilization since 1965 of the majority
vote requirvement in the City of Elizabeth City, Pasquotank
County, North Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973¢c. We received the information to
complete your submission on January 9, 1986.

The Attorney General does not interpose any objection
to the 1965 adoption and subsequent use of the majority vote
requirement. However, we feel a responsibility to point out
that Section 5 of the Voting Rights Act expressly provides
that the failure of the Attorney General to object doés not
bar any subsequent judicial action to enjoin the enforcement
of such changes. See the Procedures for the Administration
of Section 5 (28 C.F.R. 51.48). ’

With regard to the other changes involved, we note at
the outset that in order to obtain preclearance pursuant to
Section 5, the city must demonstrate that the submitted voting
procedures are nondiscriminatory in both effect and purpose.
See Georgia v. United States, 411 U.S. 526 {(1973); see also
28 C.F.R. 51.397eJ, Our analysis confirms that the submitted
voting procedures, when compared to the at-large election
structure, will enhance the opportunity for black political
participation and thus will not have a discriminatory effect
within the meaning of Section 5. Beer v. United States,

425 U.S. 130, 141 (1976). We are unable to conclude, however,
that the changes were not accomplished with the proscribed
purpose. -
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February 21, 1384
Richard J. Ross, Esq.
spruill, Lane, Carlton, McCotter
& Jolly
Ps O. Drawer 353
Rocky Mount, North Carolina 27802-0353

Dear Mr. Rose:

This is in reference to the eleven annexations to the
city of Rocky Mount in Edgecombe and Nash Countiss, North
Carolina, subaitted to the Attorney Gensral pursuant to
Section 5§ of the Voting Rights Act of 1965, as amended,

42 U,.S.C, 1973c, We received the information to complete
your submission on December 20, 1983.

we have considered carefully the information you have
provided, data obtained from the 1980 Census, as well aa infor-
mation provided by other interested parties. At the ocutaaet,
we note that, even though blacks constitute over 42 percent of
the city's. population, at no time has more than one black been
elected to the city council, which appears to bs the result of
a general pattern of racially polarized voting occurring im
the context of Rnck{ Hount's at=large election system with-its
residency and majority vote requirements. While our analysis
of available data indicates that the proposed annexations will
initially reduce the city's minority population by only 1.1
percent, the planned development -of the areas to be annexed
would over time most likely result in a substantially larger
percentage dilution. 1In the context of the at-large election
system that exists in Rocky Mount, we view this prospect as
significantly enhancing tha ability of the white majority to
control the election of all councilmembers, The city wust, in
such circumstances, provide significant and credible nonracial
justifications for these proposed annexations sufficient to
offset the apparent discriminatory effect. This the city has
¢alled to do, notwithatanding our request for further information.

B

Under Section S of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no d{leriuinatory purpose or effect. See Georgia v. United
gtates, 411 U.8, 526 (1973); see alsc the Procedures for the
Xaminlatration of Section 5 (28 C.P.R, 51.39(e)). In light of
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the considerations discuased above, I cannot concluda, as !
must under the Voting Rights Act, that that burden has been
sustained in this inatance. Therefore, on behalf of the
Attorney General, I must object to these annexations.

Qur analysis of these annexations, along with the past
history of annexations to the City of Rocky Mount, lead us to
aote, also, that annexing additional areas to the city in the
future likely will be problematic when the projected population
of such annexations will have an additional adverse impact op
minority voting strength., However, should the city adopt an
electoral system that would afford minorities a realistic oppor-
tunity to elect candidates of their choice in the expanded city
(see City of Richmond v. United States, 486 U.S. 156 (1980}),
such a changs wou enhance the city's ability to obtain the
required Section 5 preclearance of future annexations.,

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nar will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, Section 51.44 of the guidelines permits
you t0 requsst that the Attorney Ganeral reconsider the objece
tion. However, until the objection is withdrawn or the judgment
from the District of Columbia Court is obtained, the effect of
the objection by the Attorney General is to make the annexations
legally unenforceable., 28 C.P.R. 51.9.

To snable this Department to mest its responsibility to
enforce the Voting Righta Act, pleass inform us of the course
of action the City of Rocky Mount plans to take with respect to
this matter, If you have any questions, feel free to call
Sandra §. Coleman (202/724-6718), Deputy Director of the Section
$ Unit of the Voting Section.

N

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Diviaion

sincnro£¥:~»
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%x%’} Civil Rights Division 3

Office of iha Astltiant Atromey General Wainington, D.C. 20530

. May 9, 1985
Richard J. Rose, Esq.

Spruill and Spruill
P, O. Box 353
Rocky Mount, North Carolina 27802-00353

Dear Mr, Rose:

This refers to Ordinance No. 0~85-11 which provides for
seven single-member districts and to No. R-85-15, which provides
for the districting plan for those districts, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. 1973c. This also refers to our
reconsideration of the February 21, 1984, objection to eleven
annexations to the City of Rocky Mount in Edgecombe and Nash
Counties, North Carolina. We received your submission on
March 27, 1985.

The Attorney General does not interpose any objections
. to the changes contained in Ordinance Nos. 0-85-11 and R-85-15,
iIn addition, because the districting plan and related changes
being precleared at this time provide a method of election
which affords the minority group “representation reascnably
equivalent to their political strength in the enlarged community®
(City of Richmond v, United States, 422 U.S. 358, 370 (1975)),
the objection interposed on FeEruary 21, 1984, to eleven annexa-
tions to the City of Rocky Mount is hereby withdrawn. See the
Procedures for the Administration of Section 5 (28 C.F.R. 51.45).
Howsver, we feel a responsibility to point out with respect to
both the districting changes and the annexations that Section §
of the Voting Rights Act expressly provides that the failure of
the Attorney General to object does not bar any subsequent
judicial action to enjoin the enforcement of such changes. See
also 28 C.F.R. 51.48.

Sincerel

L
Wn. Bradford

Assistant Attorney General
civil Rights Division
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tay 16, 198s

¥r. Raymond P. Sykes
Chairman, Halifax County
Board of tlections
Route 2, Box 340
Whicakers, lorth Carolina 27591

Dear Lir. Sykes:

This rcfers to two statutes tnat chunged the wethod
of electing the Halifax County, Horth Carolina, Board of
County Conmissfonerss (1) 1967 3i.C. Sass. Laws 833, whieh
providud ior the May 4, 1964, special elsction, increased
the lungth of towns sor tounty conniseionsrs from twe to
four years, and implenentad staggered terms; and (2) 1971
B.C. Bess. Laws 651, which Teadopted the axisct st-large
election ayston with an incroase in the muber of county -
connigsioners frop five to six. Tne voting changes occasiuned
by thess statutes wera submitted te tng Attorney Gensrzal
pursuant to Section 3 of the Voting Kights Aet of 1963, as
asended, 44 U.8.C. 1973¢. Ve received tae information to
cenplete your submission on March 17, 1984. )

ton &::r ‘;m ar-:&:ice?uanuon‘u.m tatem
t P your s asion along with that prov
by other interested partias. The Attornay General does not
inturpose any obinuou to the voting changen occasionad by
1967 K.C. Sess. 839. Section 5 of the Voting kipghts
Aer cxprossly provides, however, that the fallure ot the
Atu:n:yl Caneral to objest doos not bar any subsequent
Judicial action co enjoin the entorcewent of sueh changes.
Sce the Proc a8 fo¥. the Adeinistration of Section $

(26 C.F.R. 3Lial), ' '

With fespect to the vuting chenges occasioned hy 1971
R.C. Yesg. Lavs 661 (hereinafter "Chapter 6¥1™), we cannot
reach a like conclusion. at the outset, we nota, that, even
though Codpter 661 in larpe ceasurs ruadopted tho existing
ac-larze slcction system, nudificstion of that systew oy the
addiction of a sisth county cemnissioner to oa nowinateg and

cg: Public File
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elected from the Roanoke Rapids Township residency districe
(District 2) comstitutes a change with respect to the method
of electing the county commission as a whole. See City of
Lockhart v. United States, 51 U.S.L.W. 4189 (U.S. Feb. 22,

Our analysis of Chapter 681 reveals that no black
candidate has been elected to the county commission in this
century and that racial bloc voting in Halifax County is
severe and persistent. The use of residency districts pre-
cludes single-shot voting by black citizens, and a majority
vote requirement applies to primary elections. According to
statistics you have supplied, as of October 1983 only 50
percent of the eligible black voters were registered, whereas
67 percent of the eligible white voters were registered.
Black citizens of Halifax County bear sociceconomic disadvan-
tages not borne by white citizens that result from racial
discripination and impair the ability of blacks to participate
effectively in the political process. And as found by the
three-judge court in Gingles v. Edmisten, No. 81-803-CIV-3
(E.D. N.C, Jan. 27, 1§83§. "North Carolina [has] officially
and effectively discriminated against black citizens in
matters touching their exercise of the voting franchise....”
sSlip op. at 26,

While we have noted the submission's statement that
Chapter 681 was adopted to remedy malapportioned residency
districts, the county has presented no adequate explanation
for adopting the method chosen. The county commission admit-
tedly considered other alternatives but those other alterna-
tives and the reasons(s) for their rejection have not been
identified. Several obvious options, such as eliminatin
residency districts (thereby allowing single-shot voting) or
adopting a single-member district election system, would have
enhanced black voting strength yet apparently were rejected
in favor of the Chapter 68l alternative which maintained
black voting strength at a minimum level. There is no
evidence that black citizens were consulted about the mal-
apportionment issue, nor was it submitted to the voters in
a referendum as has been the past procedure for modifying
the method of electing the county commission.
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Under Section 5 of the Voting Rights Act, the submit-
ting authority has the burden of showing that a submitted
change has no discriminatory purpose or effect. See Georgia v.
United States, 411 U.S. 526 (1973); see also 28 C.F.R. «39¢e).
In addition, a submitted change may not be precleared if it
“go discriminates on the basis of race or color as to viclate
the Constitution” (Beer v. United States, 425 U.S. 130, 141
(1976)) or if we find that the plan violates Section 2 of the
Voting Rights Act, as amended, 42 U.S.C. 1973; S. Rep. No. 97-417,
97th Cong., 2d Sess. 12 n. 31 (1982). Under these principles,
and in view of the circumstances discussed above, we are unable
to conclude, as we must under Section 5, that Chapter 681 neets
the Act's preclearance requirements. Accordingly, on behalf of
the Attorney General, I must interpose an objection to the
changes occasioned by Chapter 681.

Of course, as provided by Section 5 of the Voting :
Rights Act, you have the right to seek a declaratory judgment
from the United States District Court for the District of
Columbia that these changes have neither the purpose nor
will have the effect of denying or abridging the right to
vote on account of race or color. . In addition, Section 31.44
of the guidelines permits you to request that the Attorney
Ceneral reconsider the objection. However, until the objection
is withdrawn or a judgment from the District of Columbia
Court is obtained, the effect of the objection by the Attorney
General is to make the Chapter 681 changes legally unenforceable.
28 C.F.R, 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action Halifax County plans to take with respect
to this matter. If you have any questions, feel free to
call Sandra S. Coleman (202-724-6718), Deputy Director of
the Section 5 Unit of the Voting Section.

Because of related issues pending in United States v.
Halifax County, C.A. 83-88-CIV-8 (E.D. N.C.), we are providing
2 copy of this letter to each member of the three-judge court
and to counsel of record.

Sincerely,

W, BtadfordvReynolds
Assistant Attorney General
Civil Rights Division
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Civil Rights Division

Office of the Arsistant Attorney General Wastington, D.C. 20530

September 21, 1984

Ms. Emma lee locklear

Chairperson, Robeson County
Board of Elections

P. 0. Box 313

Lumberton, North Carolina 28359

Dear Ms. locklear:

This refers to the consolidation of two voting precincts
and the elimination of one polling place for Smiths Township
in Robeson County, North Carolina, submitted to the Attorn
General pursuant to Section 5 of the Voting Rights Act of gss.
as amended, 42 U.S.C. 1973¢c. We received your submission on
July 23, 1984. Although we noted your request for expedited
conaideration, we have been unable to respond until this time.

We have considered carefully the information you have
sent, data obtained from the 1980 Census, as well as information
- provided by other intereated parties. At the outset, we note
that on April 27, 1983, the county board of elections passed a
resolution dividing Smiths Township into two different
voting precincts and creating a new polling place in South
Smithe, actions that were taken apparently for the convenience
of voters in the southernm part of the township. Those changes
received Section 5 preclearance on July 8, 1983.

In the submission now before us, the polling place for
South Smiths would be eliminated and the voters presently
assigned to vote thers would be assigned again to the polling
place in the northern part of the township. Thus, the voters
who currently vote at South Smiths would ug:in be subjected to
the inconvenience of having to travel-a substantial distance to
vote some eight m{les away.’
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In spite of this added inconvenience to the largely
minority electorate in this portion of the county, the county
has advanced no compelling reason for the change. While we
have noted that the county's stated reason for the consolida-
tion Is the avoidance of confusion, our analysis shows that an
confusion that occurred likely was due to the county's failure
adequately to notify voters about their new polling place when
the township initially was divided into two precincta. However,
our analysis shows it just as likely that any confusion which
might have existed initially has been remedied during the course
of intervening elections and that confusion is much more likely

by again changing the polling place for approximately two-thirds
of the township's voters.

Under Section 5 of the Voting Rights Act, the subaitting
authority has the burden of showing that a submitted change has
neither a discriminatory gurpou or effect, See Georgia v.
United States, 411 U.S. 526 (1973); Beer v. United States,

Se y 141 (1976); see also the Procedures for the
Administration of Sectfon 5 (28 C.F.R. 51.39(e)).

Since the comsolidation of the precincts will result in
added burdens on a significant portion of the Indian communit
in Robeson County, I am unable to conclude, as I must under the
Voting Rights Act, that the county has met its burden in this
instance. Accordingly, on behalf of the Attorney General, [
must object to the consolidation of the vocing precincts and
the elimination of the South Smiths polling place.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the ri%ge to vote on account of race or
color. In addition, Section 51.44 of the guidelines peraits
you to request that the Attorney General reconsider the objec-
tion. However, until the cobjection is withdrawn or a judgment
from the District of Columbia Court is obtained, the effect of
the objection by the Attorney General is to make the consolida-
tion of voting precincts and the elimination of the South
Smiths polling place legally unenforceable. 28 C.F.R. 51.9.
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To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action Robeson County plans to take with respect
to this matter. vazou have any questions, feel free to call

Carl W. Gabel (202-724-8388), Director of the Section 5 Unit
of the Voting Section.

Sincerely,

Lﬁg ;a%—%
. Bradford Reynolds

Asaistant Attorney General
Civil Rights Division
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CheiTs APV P Sesmmine WY T

Civil Rights Division

Office of the Assirtant Attorney Gensral Waghingron, D.C. 20530

October 1, 1984

Kathleen Heenan McGuan, Esg.
The Farragut Building

900 Seventeenth Street, N.W.
Washington, D.C. 20006

Dear Ms. McGuan:

This refers to House Bill 2, Chapter 1 (1984), which
provides for the apportionment of North Carolina House of
Representatives Districts 8 and 70, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.S.C. 1973c. We received information to
supplement your submission on July 31, 1984, and again on
September 28, 1984. While we have noted your request for
expedited consideration of this submission, as you are aware
questions concerning it have persisted and, thus, we have been
unable to respond until this time.

We have considered carefully the information you have
provided, as well as comments and information provided by other
interested parties. The proposed districting, occasioned by
the court's ruling in Gingles v. Edmisten, Civ. Action No. 81~
803-CIV-5 (E.D. N.C., Jan. 27, 1984}, creates one single-member
district (69.1% black population) and one three-member district
(29.6% black population) for the Edgecombe/Nash/Wilson County
area. While this plan provides minorities with a realistic
opportunity to elect a representative of their choice to the
legislature from the single-member district involved, we also
note that, during this redistricting process, another proposal
(Plan N54), containing only single-member districts and providing
for a second district in which the minority community likely
would have a significant influence on the ouvtcome of elections,
was considered and rejected, reportedly to protect a white
incumbent from such minority influence. In addition, we under-
stand that a second three=-member district proposal (Plan N62)
was rejected for similar concerns when it was discerned that a



1718
-2-

similar single-member district configuration would result
should the State be required to subdivide that multimember
district into single-member ones. The responses which, to

date, have been forthcoming with respect to this claim have
been conflicting.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or effect. See Georgia v. United
States, 411 U.S. 526 {1973). If the evidence ge!ore us 1§
confllcting and the Attorney General is unable to determine
that the change does not have the prohibited purpose and effect,
an objection must be interposed. See 28 C.F.R. 51.39{e). Be-
cause of the conflicting nature of the information we have,
some of which only reached us on September 28, 1984, I cannot
at this time conclude that the State has carried its burden.
Therefore, on behalf of the Attorney General, I must interpose
an objection to the apportionment of Districts 8 and 70 as
reflected in House Bill 2. However, pursuant to our guidelines,
28 C.F.R. 51.45, we will continue our analysis of this matter
to determine whether there is a basis for withdrawing the
objection.

Of course, as provided by Section 5 of the Voting Righta
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color. However, until the cbjection is withdrawn or a ‘judgment
from the District of Columbia Court is obtained, the effect of
the objection by the Attorney General is to make the apportion-
ment of Districts 8 and 70 legally unenforceable. 28 C.F.R.
51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the State of North Carolina plans to take with
respect to this matter. If you have any questions, feel free
to call Sandra S. Coleman (202-724-6718), Deputy Director of
the Section 5 Unit of the Voting Section.

Sincerely,

{Original signed by
¥Wm. Bradford Reynolds)

Wn. Bradford Reynolds
Aszistant Attorney General
Civil Rights Division
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I Py U.S. Department of Justice
¥ 35 1
oA Civil Rights Division
Office of the Assistant Attorney Geneal Washinglon, D.C. 20830
JAN 28 85

Ms. Emma Lee Locklear

Chairperson, Robeson County
Roard of Elections

P. 0. RBox 2159

rumberton, North Carolina 28359

fear Ms. Locklear:

This refers to your requast that the Attorney General
reconsider the September 21, 1984, objection under Section S
of the Voting Rights Act of 1965, as amended, to the consoli-
dation of two voting precincts and the elimination of a
polling place for sSmiths Township in Robeson County, North
Carclina. We received your initial request on October 18,
1984; supplemental information was received on October 24,
and November 26, 1984.

In support of your request for reconsideration you
have provided information showing the existence in the
township of an efficient system for transporting voters,
regardless of political affiliation, to the polls on election
day. Furthermore, we understand that envisioned by the
consolidation was a change to a more centralized polling
location.

In view of these considerations, then, we believe that
the county has satisfied its burden of showing that the
proposed changes are free of a discriminatory purpose and
effect. Therefore, in accordance with the reconsideration
guidelines promulgated in the Procedures for the Adminis-
teation of Section 5 (28 C.F.R. 51.47), the objection inter-
posed to the above-mentioned changes is hereby withdrawn.
However, we feel a responsibility to point out that Section 5
of the Voting Rights Act expressly provides that the failure
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of the Attorney General to object does not bar any subsequent
judicial actlon to enjoin the enforcement of such changes.

See also 28 C.F.R. 51.48. In this connection, we alaso feel a
responsibility to caution you that should the county fail to
establish a more centrally located polling place as anticipated
by our determination here, we may find it necessary to pursue
other appropriate remedies under the Voting Rights Act.

Sincerely,

Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Offlce of the Axxistans Attomey Ceneral Washingion, D.C. 20530

April 8, 1985

Lester G. Carter, Jr., Esg.

James R, Nance, Jr., BEsq.

Nance, Collier, Herndon & Wheless
P. O. Box 2304

Fayetteville, North Carolina 28302

Dear Messrs, Carter and Nance:

This refers to the consolidation of the Cumberland
County School District and the Fayetteville City School District;
the establishment of an eight-member board of trustees and an
appointed interim board; the method of election--two multimember
districts with two members and six members, respectively; the
election implementation schedule; and the districting plan for
the consolidated school district in Cumberland County, North
Carolina, submitted to the Attorney General pursuant to Section S
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
We received the information to complete your submission on
February 6, 1985.

The Attorney General does ndét interpose any objections
to the changes in question except for the election implementation
schedule. However, we feel a responsibility to point out that
Section 5 of the Voting Rights Act expressly provides that the
failure of the Attorney General to object does not bar any
subsequent judicial action to enjoin the enforcement of such
changes. See the Procedures for the Administration of Section §
{28 C.F.R. 51.4B).

With respect to the election implementation schedule,
however, we cannot reach a similar conclusion. The election
schedule before us proposes to delay until 1988 implementation
of the newly created form of government to be elected under the
districting plan being precleared this day by the Attorney
General. The county proposes to accomplish this by appeinting
an interim board of eight members consisting of the five incum-
bents {all white) of the existing county board and three of the
eight incumbent members (two whites and one black) of the
existing city school board to govern the newly consolidated
school district until 1988 when elections are to be held for
the first time. The county has offered no compelling justifi-
cation for this seemingly unnecessary delay in the implementa-
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tion of its newly created school governance structure and our
concerns are prompted by our observations that, contrary to the
composition of the proposed permanent school board, the interim
board does not appear fairly to reflect minority voting strength
in the consolidated school district. Nor have we otherwise

been able to discern any nonracial justification for the delay
especially when 1985 or 1986 would appear to offer a much more
normal opportunity for implementation.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose or effect. See Georgia v.
United States, 411 U.S. 526 (1973); see also the Procedures for
the Administration of Section 5 (28 C.F.R. 51.39(e)). 1In light
of the considerations discussed above, I cannot conclude, as I
must under the Voting Rights Act, that the county's burden has
been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the election implementation
schedule for the consolidated school district.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
none of these changes has either the purpose ox will have the
effect of denying or abridging the right to vote on account of
race or color. In addition, Section 51.44 of the guidelines
permits you to request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make
the consolidation resolution legally unenforceable insofar as
it seeks to delay until 1988 the elections for the new school
board. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, plsase inform us of the
course of action Cumberland County plans to take with respect
to this matter. If you have any questions, feel free to call
Sandra S. Coleman (202-724-6718), Director of the Section 5 Unit
of the Voting Section.

Sincerely

NGRS

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division
Office of the Assistani Attorney Ceneryl Waskington, 5.C. 20330
Robert C. Cogswell, Jr., Esq. &PR . o 1885

City Attorney
P. O. Box 1513
Fayetteville, North Carolina 28302

e

Dear Mr. Cogswell:

This refers to the twenty-nine annexations {Ordinance
Nos. 84-4-267, B4-4-268, 84-5-269, 84-5-270, 84-7-271, 84-7-
272, 84-7-273, B4-7-274, 84-7-275, 84~7-276, 84-7-277, 84-7-278,
84-7-279, 84-7-280, 84-7-281, 84-7-282, 94-7-283, 84-7-284,
84-7-285, 84-7-286, 84-7-287, B4-7-288, 84-7-289, 84-7-290,
85-1-291, 85-2-292, 85-2-293, 85~2-294 and 85-3-295) to the
City of Fayetteville in Cumberland County, North Carolina,
submitted to the Attorney General pursuant to Section 5 of
the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
We received the information to complete your submission on
March 18, 1985, ’

We have considered carefully the information you have
provided, data obtained from the 1980 Census, and information
provided by other interested parties. At the outset, we note
that, even though blacks constitute over 40 percent of the
city's population, at no time has more than one black been
elected to-the city council, which appears to be the result of
a gensral pattern of racially polarized voting occurring in the
context of Fayetteville's at-large election system with its
majority vote requirement. Our analysis of available data
indicates that the proposed annexations will reduce the city's
minority population by 2.4 percent, and that the planned develop-
ment of the areas to be annexed would, over time, most likely
result in a substantially larger percentage dilution. In the
context of the at-large election system that exists in Fayette~
ville, we view this prospect as significantly enhancing the
ability of the white majority to control the election of all
councilmembers.
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Under Section 5 of the Voting Rights Act, the submitting

authority has the burden of showing that a submitted change

has no discriminatory purpose or effect. See Georgia v.

United States, 411 U.S. 526 (1973); see also the Procedures

for the Administration of Section 5 (28 C,P.R. 51.39(e)}.

In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on

behalf of the Attorney General, I must object to the annexations
here under submission.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, Section 51.44 of the guidelines permits
you to request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make
the annexations legally unenforceable insofar as voting rights
are concerned. 28 C.F.R. 51.9.

: To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us 6f the
course of action the City of Fayetteville plans to take with
respect to this matter. If you have any questions, feel free
to call Sandra S. Coleman (202-724-8388), Director of the
Section 5 Unit of the Voting Section.

Sincerely,

WS,

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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s U.S. Denartment of Justice
?—‘i; . Civi Rights Division
Office of the Awsistant Attorney General Weshington, D.C. 20530 )

WARZ 1585

Robert C. Cogswell, Jr., Esqg.

City Attorney

P, 0. Box 1513

Fayetteville, North Carolina 28302

Dear Mr, Cogswell:

This refers to Ordinance No. S1985-17 and Resclution No.
R1985-109 which provide for an increase in the size of the city
council from six to nine; the change in the method of election to
six single~member districts with three at-large positions; the
districting plan; and the removal of voting powers from the mayor
except in the case of a tie for the City of Fayetteville in
Cumberland County, Nerth Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act of 1965, as amended,

.42 U.S.C. 1973¢, This also refers to our reconsideration of the
April 29, 1985, objection to twenty-~nine annexations to the city.
wWe received your initial submission on December 30, 1985; supple-
mental information was received on January 27, 1986, %

The Attorney General does not interpose any objections to
the changes contained in Ordinance No. S1985-17 and Resolution No.
R1985~109., 1In addition, because the changes being precleared at
this time provide a method of election which affords the minority
group "representation reasonably equivalent to their political
strength in the enlarged community®™ {(City of Richmond v. United
States, 422 U.S. 358, 370 (1975)), the objection interposed on
April 29, 1985, to twenty-nine annexations to the city is hereby
withdrawn, See the Procedures for the Administration of Section §
{28 C.F.R. 51.45). However, we feel a responsibility to point
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out that Section 5 of the Voting Rights Act expressly provides
that the failure of the Attorney General to object does not ba
any subseguent judicial action to enjoin the enforcement of
such changes. 5ee also 28 C.F,R. 51.48. -

Sincerely,

Voo it ~ AN
P e D

Wm, Bradford Reynolds
Assistant Attorney General
Civil Rights Divisien

ce: Dr. Brian Sherman
pirect Research Services
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FRRsSHC: TGL samn
DI 166-012~3
14918-4920
M7497
March 10, 13986

1. H. Hood Ellis, Esqg.

Uilson & Ellis

P. Q. 1365

Llizabeth City, Horth Carolina 279%09-1365

Dear Mr. Elliss: M

This refers to the change in the method of election to
four smngle-member districts and four at large with residency
districts, the method of staggering the positions, the
districting plan and the utilization since 1965 of the majority
vote requirement in the City of Elizabeth City, Pasguotank
County, North Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973¢c. We received the information to
complete your submission on January 9, 1986.

The Attorney General does not interpose any objection
to the 1965 adoption and subsequent use of the majority vote®
requirement. However, we feel a responsibility to point out '
that Section 5 of the Voting Rights Act expressly provides .
that the failure of the Attorney General to object does not f
Bar any subsequent judicial action to enjoin the enforcement’
of such changes. See the Procedures for the Administration .
oFf Section 5 {28 C.F.R. 51.48). :

with rega;.d to the-other changes involved, we note at
the outset that in order to obtain preclearance pursuant to -
Section 5, the city must demonstrate that the submitted voting
procedures are nondiscriminatory in both effect and purpose.
See Georgia v. United States, 411 U.S. 526 (1973); see also
28 C.F.R. 51.39{(e)}. Our analysis confirms that the submitted
voting procedures, when compared to the at-large election
structure, will enhance the opportunity for black political
participation and thus will not have a discriminatory effect
within the meaning of Section 5. Beer v. United States,
425% U.5. 130, 141 (1974). Ve are unable to conclude, however,
that the changes were not accomplished with the proscribed
purpose. '
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Ag we understand it, the change in the method of election
and the districting plan are outgrowths of a consent decree
entered into by the parties to NAACP v. Citv of Elizabeth
Citv, W.C., Mo. 83-39-CIV-2 (E.D. H.C. 1984) The primary
purpose of the consent decree was to resclve the legal challenge,
under Section 2 of the Voting Rights Act, to the previously
existing at-large election structure. In spite of that
agreed resolution, however, the city has proposed, without
satlsfactory explanatlcn and over the opposition of the
plaintiffs in the lltlgatlon. to continue to elect one half
of the governing body on an at-large basis and in a manner
identical to that which the decree was designed to eliminate.

While the retention of some at-~large seats is not, by
itself, indicative of a prohibited racial purpose, the at-
large system chosen here contains the very features that
characterized the plan abandoned by the consent decree and was
chosen over other readily available alternatives which would
have allowed some at-large representation without unnecessarily
limiting the potential for blacks to elect representatives of
their choice to cffice. We are aware that representatives of.
the black community informed city officials of the dlscrimlnatoxy
‘features of the at-large portion of the adopted plan, and
that the plan was enacted with knowledge of the disparate
impact on black voters that the at-large portion likely would
have. P

In these circumstances, the city has not shown and I
cannot conclude that the submitted voting procedures were
adopted without the purpose of denying or abridging the right
to vote on account of race. See, e.g., Busbee v. Smith,

549 F. Supp. 494 (D. D.C. 1982), aff’'d, 459 U.S. 1166 (1983).
Therefore, on behalf of the Attorney General, I must object
to the proposed new method for electing the city council of
Elizabeth City, North Carolina, insofar as it incorporates
the at-large positions to be elected in the manner set forth
in your submission.
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OL course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judament from the
United States District Court for the District of Columbia that
none of these changes have neither the purpose nor will have
the effect of denying or abridging the right to vote on account
of race or color. In addition, Section 51.44 of the guidelines
permits you to request that the Attorney General reconsider the
cbjection. HBowever, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make
legally unenforceable the 4-4 system, insofar as it incorporates
the presently proposed residency districts, the staggering
method adopted, and the majority vote requirement in the election
of at-large members to the council, 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the City of Elizabeth City plans to take
with respect to this matter. If you have any questions, feel
free to call Sandra S$. Coleman (202-724-6718), Director of
the Section 5 Unit of the Voting Section.

Sincerely,

James P. Turner
Acting Assistant Attorney General
Civil Rights Division
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?gﬁﬁ:_ U.S. Department of Justice
i T

ES S

R ey L
s Civil Rights Division
Office of the Assisiant Attomey General Washington, D.C. 20539

MAR 1 0 1986

Mr. Garry C. Mercer

Wilson County Manager

P. O. Box 1728

Wilson, North Carolina 27893

Dear Mr. Mercer:

This refers to the clection of county commissioners
from two multimember districts for concurrent, four-year
terms, the implementation schedule, the districting plan, and
the procedures for conducting the May 6, 1986, referendum
election for the board of county commissioners in Wilson
County, North Carolina, submitted to the Attorney General
pursuant to Section S5 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973c. We received the information to

_complete your submission on January 7, 1986,

We have considered carefully the information you have
provided, as well as comments and informatien from other
sources, At the outset, we note that the submitted voting
changes were enacted following the federal court ruling
that the existing at-large election structure denies black
citizens an opportunity equal to that afforded white citizens
to participate in the political process and to elect candi-
dates of their choice in violation of Section 2 of the Voting
Rights Act, as amended, 42 U.S.C. 1973. Haskins v, County of
Wilson, No. 82-19~CIV~-8 (E.D.N.C. Aug. 16, 1985)., 1In or%er
to obtain preclearance pursuant to Section 5, the county must
demonstrate that the submitted voting changes ™ (do] not have
the purpose and will not have the effect of denying or
abridging the right to vote on account of race or color."

42 U.S.C. 1973c. See also, Georgia v. United States, 411
U.S. 526 (1973): Procedures for t%e Administration of
Section 5 (28 C.F.R. 51.39(e)).
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The submitted voting procedures, when compared to
the at-large election structure, will enhance the opportunity
for effective black political participation and thus will not
have a discriminatory effect within the meaning of Section 5.
Beer v. Unijted States, 425 U.S. 130, 141 (1976). We cannot
conclude, however, that the proposed method of election was
adepted without a discriminatory purpose.

The submitted plan creates two multimember districts.
One district would elect five members and is about 76 percent
white in population; the other district would elect two
members and is about €7 percent black in population. The
proposed five-member district is geographically large and
essentially retains features of the at-large election system
which the Court has found violative of Section 2 of the
Voting Rights Act. In particular, in light of the Haskins
court finding that there is “a substantial degree of racial
polarization in Wilson County elections,” Order, at 7, black
voters likely will have little, if any, chance of electing a
representative of their choice in the five-member district.
This is significant because nearly half of the county's black
population has been placed in this district, while a relatively
insignificant portion of the county's white population has
been placed in the majority black district. While nothing
said herein should be construed as precluding the use of
multimember districts, the material submitted concerning the
county commissioners' deliberations shows that they were well
aware of these limiting aspects of the submitted plan and
supports an inference that the plan was designed and intended
to limit the number of commissioners black voters would be
able to elect.

In light of these considerations, 1 cannot conclude,
as I must under the voting Rights Act, that the county has
sustained its burden of showing that the submitted changes
were not motivated, at least in part, by a discriminatory
purpose. Therefore, on behalf of the Attorney General, I
must object to the submitted election method, districting
plan and implementation schedule.
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Of course, as provided by Secticn 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color., In addition, Section 51.44 of the guidelines permits
you to request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make
the submitted election method, districting plan and implemen~
tation schedule legally unenforceable. 28 C.F.R. 51.9%,

We note that your submission also contains a proposed
referendun election on the submitted election plan. 1In light
of our determination with regard to that plan, the Attorney
General will make no determination with regard to the referendum
election. 28 C.F.R. 51.20(b).

In addition, it has come to our attention that the
county has proposed, in the context of the Haskins case, to
hold the upcoming primary and general elections for county
commissicner on dates other than the regularly scheduled
dates for these elections. This proposal is subject to
section 5 review before the changes may be legally enforced.
McDaniel v. Sanchez, 452 U.S, 130 (1981).

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action Wilson County plans to take with respect
to this matter. If you have any questions, feel free to call
Steven H, Rosenbaum (202-724-8388), Attorney/Reviewer of the
Section 5 Unit of the Voting Section.

In view of the pending vote dilution litigation, we
are forwarding a copy of this letter to the Honorable F.T.
Dupree, Jr. and counsel of record in the Haskins case.

sincerglyn

: ---\ ‘.) »
: #
\\' : .(,;‘/{/ FRWE I8 I
ie

~~ James P. Turner
Acting Assistant Attorney General
; civil Rights Division
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) U.S. Department of Justice
¢ Civil Rights Division

Office of the Amissant Attorney Genersl Washingtom, D.C. 20530

Mr. Alex K. Brock

Executive Secretary-Director APR]. 1 W
Suite 801 Raleigh Building

5 West Hargett Street

Raleigh, North Carolina 2760t

Dear Mr. Brock:

This refers to the following changes affecting voting
for the State of North Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.S.C. 1973c: Chapter 262, H.B. No. 367 (1965),

. which established a numbered post requirement for the election

of superior court judges; Chapter 997, S.B. No. 557 (1967),
which provided for additional superior court judgeships for
Judicial Districts 12, 18, 19, 26, and 28, and specified the
date on which the initfal full terms of office commenced;
Chapter 1119, S.B, No. 125 (1977), which provided for additional
superior court judgeships for Judicial Districts 3, 4, 8, 10,
12, 14, 19, 20, 22, and 26, and specified the date on which the
initial full terms of office commenced; Chapter 1130, S.B.
No. 224 (1977}, which divided Judicial District 15 for the
purpose of electing superior court judges, allocated the pre-
existing superior court judgeship to District 15A, provided
for an additional superior court judgeship for District 15B,
divided Judicial District 27 for the purpose of electing
syperior court and district court judges, allocated preexisting:
superior court and district court judgeships between the divided
districts, provided for an additional district court judgeship
for District 27B, and specified the date on which the new judge's
initial full term of office commenced; the administrative
decision which specified the date on which the initial full
term of office conmenced for the judgeship added to District 15B
by Chapter 1130 (1977); Chapter 1238, S.B. No. 996 (1978), which
divided Judicial District 19 for the purpose of electing superior
court judges, and allocated preexisting superior court judgeships
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between new Districts 19A and 19B; Chapter 1109, H.B. No, 1551
(1984), which provided for additional superior court Judgeships
for Districts 1, 9, 18, and 30, provided additional district
court judgeships for Districts 2 and 12, and specified the date
on vhich the new judges' initial full terms of office will
commence; and Chapter 654, S.B. No. 329 (1965), which provided
for additional superior court Judgeships for Diastricta 10, 21,
and 27, and specified the date on which the initial full terms
of office commenced. Your submission of Chapters 262, 997,
1119, 1238, and 654 was completed on February 10, 1986.
Chapters 1130 and 1109 were submitted on February 18, 1985,

We have considered carefully the information you have
provided, as well as comments and information from other
interested parties. With the exception of the numbered post
requirement instituted by Chapter 562 (1965) and the staggered
terms of the superior court judgeships created by Chapter 997
(1967) and Chapter 1119 (1977) in Districts 3, 4, 8, 12, 18,
and 20, the Actorney General does not interpose any objection
to the changes in question. However, we feel a responsibilicy
to point cut that Section 5 of the Voting Rights Act expressly
provides that the failure of the Attorney General to obgec:
does not bar any subsequent judicial action to enjoin the
enforcement of such changes. In addition, as authorized by
Section 5, the Attorney General reserves the right to reexamine
the submission of Chapter 1130 (1977) and Chapter 1109 (1984)
if additional {nformation that weuld otherwise require an
objection comes to his attention during the remainder of the
sixty-day review period. See the Procedures for the Administra-
ticn of Section 5 (28 C.F.R. 51.42 and 51.48).

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a diascrimlnatory purpose nor a discriminatory effect,
See Georgia v. United States, 411 U.S, 526 (1973); see also
28 C,F.R. 51.397e). In measuring discriminatory effect, we must
exapine the changes in the context of the currently exiatin
conditions. City of Rome v. United States, 446 U.S. 156, 186
(1980).

The use of numbered posts, in combination with staggered
terms for superior court judgeships in some districts, precludes
minority voters from effective use of the election technique
of single-shot voting, a technique that was available prior
fo the 1965 change. The elimination of the opportunity to
single-shot vote plainly has a retrogressive effect in some
districts on the ability of the minority community to
participate meaningfully - in the election of superior court
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udges. See, e.g., City of Rome v. United States, supra,
46 U.S. at 183-55. Our analysls indicates that the covered
districts with minority voting age population of sufficient

size to wake single-shot voting effective are Districts 9, 12,
and 18, as well as potentially Districts 1, 3, 4, 8, and 20.

In these circumstances, I am unable.to conclude, as 1
must under the Voting Rights Act, that the state has sustained
its burden in this instance of demonstrating the absence of
discriminatory effect. See Beer v. United States, 425 U.S.
130, 141 (1976). Therefore, on behalf¥ of the Attorney General,
I must object to Chapter 262 (1965) and the staggered terms of
the superior court judgeships created by Chapter 997 (1967) and
Chapter 1119 (1977) in Districts 3, 4, 8, 12, 18, and 20 (the
information provided by the state indicates that the terms of
the judges in Districts ! and 9 already are concurrent),

0f course, as ﬁrovided by Section 5 of the Votln§ Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right te vote on account of race or
color. In addition, Section 51.44 of the guidelines permics
you to request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make

the objected-to changes legally unenforceable. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the State of North Carolina plans to take with
respect to this matter. If you have any questions, feel free
to call Mark A. Posner (202-724-6302), Attorney/Reviewer of
the Section 5 Unit of the Voting Section, .

Sincerely,
\\- \- &‘
PR ; ~ __,J\l.___
Wm., Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Department ot . ustice
Civil Rights Division

Office of the Awsistant Atiorney General Wathington, D.C. 20330

MAY 5 1085

William C. Brewer, Jr.

Speight, Watson and Brewer

P. 0. Drawer 99

Greenville, North Carclina 27835-0099%

Dear Mr. Brewer:

This refers to the following acts concerning various
board of education matters in Pitt County, North Carolina:

(1) Chapter 2, H,B. No. 29 (1985), which provides for
the consglidation of the Pitt County School Distriet and
the Greenville City School District, the appointment of a
twelve-member interim board, the election of a twelve-member
permanent board, and the method of election (eight residency
districts and one multimember residency district electing
four members by a plurality vote to staggered, six-year terms
of office); ' .

(2) Chapter 495, H.B. No. 1397 (1985), which provides
for the increase from twelve to fifteen appointed members to
the interim consolidated board;

(3) Chapter 89, S8.B, No. 113 (1965), which increased
the Pitt County Board of Education from five to nine members
and changed the method of nominating board members for
appointment by the legislature;

(4) Chapter 656, S.B. No. 339 (1965), which extended
the terms of office for the Pitt County board members;

(5) Chapter 360, H.B. No. 769 (1971), which changed the
appointed Pitt County board to a nine-member board elected
at large on a nonpartisan basis from residency districts with
a plurality vote requirement to six-year, staggered terms, and
specified the election schedule; and *
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(6) Chapter 856, H,B. No. 1498 (1979), which deleted
the Greenville residency district from the Pitt County School

District, thereby decreasing from nine to eight the number of
board members.

These acts were submitted to the Attorney General pursuant
to Section 5 of the Voting Rights Act of 1965, as amended,
42 U.8.C. 1973¢c, and we received the information to complete
your submiassion on March &, 1986.

Under Section 5 of the Voting Rights Act, the
submitting authority has the burden of showing that a
submitted change has no discriminatory purpose or effect.
See Georgia v. United States, 411 U.S, 526 (1973); see
also the Procedures for the Administration of Section 5
(28 C.F.R. 51.39(e)). Our analysis of the submitted voting
changes has been complicated by the fact that, prior to
this submission, the Pitt County Board of Education had
failed to submit for Section 5 review any of the changes
affecting the method of electing board members effectuated
since the enactment of the Voting Rights Act of 1965, In
this regard, we note that, as of November 1, 1964, the
operative date of the Voting Rights Act, county board
menbers were appointed by the legislature following a
primary election held for the purpose of determining
candidates to be submitted to the legislature for its
consideration,. Candidate residency districts were added
to the primary election structure in 1965 at the same
time that the board was increased in size.

The origins of the at-large structure presently used
to elect the county board remain confused. We are aware
that certain state~wide leglislation {Chapters 972 (1967)
and 1301 (1969)) mandated at-large elections for the Pitt
County Board of Education but we have been advised that
such legislation was not implemented fully in Pitt County.
It is clear, however, that at-large electlions were required
by Chapter 360, H.B. 769 (1971), and that that legislation
constitutes a part of your current submission.

OQur analysis reveals that patterns of racial bloe
voting prevailing in Pitt County make it virtually impossible
for black voters in the county to participate meaningfully
in the achool board elections under the unprecleared at-large
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atructure that has been used since 1971. The county school

board has failed to provide a satisfactory nonracial explanation
for establishing the election system currently being implemented.
Under these circumstances, 1 cannot conclude that the county

has sustained its burden of demonstrating that the existing
at-large system is free of discriminatory purpose and effect.
Accordingly, I must, on behalf of the Attorney General, interpose
a Section 5 objection to the at-large voting procedures being
useddfor the election of members to the existing county school
board.

Our review of the proposed merger legislation (Chapter 2,
H.B. No. 29 (1985), and Chapter 495, H,B. No. 1397 (1985))
proceeds from our analysis of the present method of electing
the county boarxd, which method is incorporated to a significant
extent in the merger legislation. 1In this connection, we note
that as opposed to the existing county board, the existing city
school board is elected pursuant to voting procedures that have
satisfied the preclearance requirements of Section 5 and have
afforded black citizens an opportunity for effective political
participation. The proposed merger plan provides that eight
positions on the board for the merged school districts will be
filled from the current eight county residency districts and
that the Greenville Township area will constitute a four-member
residency district; all positions will be elected on an at-large
basis.

The submission reveals a recognition by the county that
the merger legislation will not afford black citizens an equal
opportunity for effective political participation. It was
recognized that black citizens had been unable to elect
candidates of their choice to the county board, and that the
four-member city residency district would reduce the opportunity
for effective single-shot voting, a device that has been
utilized by blackas in the city school board district to their
benefit in past elections. In an apparent effort to cure
the disparate racial impact of the election method in the
merger legislation, the supplemental provisions of Chapter 495
were enacted allowing for the appointment of three identified
black citizens to serve on the merged district board until
1992 at which time a new, and at this time undefined, election
plan is promised to be implemented.



1739
- b -

The totality of facts here indicate that the merger
legislation will result in a retrogression from the present
position of city voters to elect candidates of thelr choice
to the board. The submission reveals also that the method
of election chosen was recognized by the county to have a
discriminatory impact on black voters. The Voting Rights
Act does not envision that the discriminatory impact of
election procedures will be overcome by racially based
appointments. Under these circumatances, then, I cannot
conclude, as 1 must under the Act, that the county's burden
imposed by Section 5 has been satisfied with regard to the
method of electing the merged board. Acco:ding%y. on
behalf of the Attorney General, I must object to the voting
changes to be occasioned by the merger leglslation.

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory
judgment from the United States District Court for the
District of Columbia that the voting changes subject to
the objection have neither the purpose nor will have the
effect of denying or abridging the right to vote on
account of race or color. In addition, Section 51.44 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, until the objection ia
withdrawn or a judgment from the District of Columbia Court
is obtained, the effect of the objection by the Attorney’
General is to make the method of election for the merged
board and the exlating at-large election system for the
county board legally unenforceable. 28 C,F.R. 51.9.

In light of the objection interposed herein, we
believe it appropriate to make no determination at this
time as to the voting changes occasioned by Chapters 8%
and 656 (1965) particularlg since those procedures are
not being implemented and have not been proposed for
re-implementation. Also, in light of the objection to
the County board's current at-large election structure,
we will make no determination concerning the voting
changes occasioned by Chapter 856 (1979).
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To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action Pitt County plans to take with respect
to this narter. If you have any questions, feel free to
call £ S nbaum (202-724-8388), Acting Director
of the Secti 5 valt of the Voting Section.

O

Sincerely,

() ‘\?}_\ ﬁ@ (B

Bradford Reynolds
&= . Attorney General
+1il zights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Assistens Attomey General Woshington, D.C. 20530

May 12, 1986

Marshall F. Dotson, Jr., Esq.
Onslow County School Board Attorney
320 New Bridge Street

Drawer 766

Jacksonville, North Carolina 28541-0766

Dear Mr. Dotson:

This refers to the following statutes concerning
the method of electing the Onslow County Board of Education
in North Carolina:

1e

4.

L

Chapter 436 (1965), which increased the terms
from two to four years and provided for
staggered terms;

Chapter 630 (1967), which increased the school
board from five to seven members, with nomination
and election on an at-large basis, five members
nominated and elected from residency districts
(which followed township lines) and two members
nominated and elected simultaneously and without
regard to residence;

Chapter 2 (1969), which eliminated the residency
district requirement and imposed a majority vote
requirement in primary elections;

Chapter 525 (1977), which reimposed the require-
ment that five of the seven board members be
nominated and elected from residency districts
(which followed township lines) and the plurality
vote requirement; and

Chapter 287 (1985), which provided for the
staggering of the two seats with no residency
requirement,
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The voting changes occasioned by these statutes were submitted
to the Attorney General pursuant to Section 5 of the Voting

Rights Act of 1965, as amended, 42 U.S.C. 1973c. We received
the information to complete your submission on March 11, 1986.

We have considered carefully the information you have
provided, data obtained from the census, as well as comments
and information from other interested parties. At the outset,
we note that, prior to this submi{ssion, the Onslow County Board
of Education had failed to submit for Section 5 review any of
the changes affecting the method of electing board members
effectuated asince the enactment of the Voting Rights Act of
1965. You have advised us that, as of November 1, 1964, the
operative date of Section 5, there were five school board
members who were nominated and elected at large on the basis
of residency districts (which followed townshig lines) for
concurrent, two-year terms. Elections were held on a partisan
basis with a plurality vote requirement.

With regard to the voting changes occasioned by
Chapter 436 (1965), Chapter 630 (1967) and Chapter 2 (1969),
the Attorney General does not interpose any objection. Section S
of the Voting Rights Act expressly provides, however, that the
failure of the Attorney General to object does not bar any
subsequent judicial action to enjoin the enforcement of such
changes. See the Procedures for the Administration of Section 5
(28 C.F.R. 51.48). :

With regard to Chapter 525 (1977), we note that under
the election system set forth in Chapter 2 (1969), precleared
herein, the school board was comprised of seven members elected
at large on a partisan basis for staggered, four-year terms,
with a majority vote requirement in the primary election. The
major change adopted in Chapter 525 (1977) is the re-imposition
of the residency district requirement for five of the seven
at-large seats.

Our analysis reveals that black candidates for county-
wide office repeatedly have been unsuccessful due at least
in part to what appears to be a prevailing pattern of racially
polarized voting. The only succeasful black candidacy occurred
in 1976 under the now precleared Chapter 2 system, when the
reaidency district requirement was not in effect. It wds,
however, shortly thereafter that the residencg district require-
ment was re-imposed by Chapter 525 even though at that time
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there was substantial geographic diversity ampong the school
board members. In addition, it appears that the change was
adopted without any significant publicity or consultation with
the black community.

The school district's residency district requirement in
the context of the prevailing racial voting patterns reduces the
utility of single-shot voting by black voters and thus diminishes
the potential for blacks being able to elect candidates of their
cholce to the school board., In both 1980 and 1984, the black
candidate received enough votes to have been nominated but for
the residency district requirement, which allowed candidates
with lower vote totals to be nominated, Under these circum-
stances, then, I cannot conclude that the board of education
has sustained its burden of demonstrating that the residency
district requirement has neither a discriminatory purpose nor
a discriminatory effect. See Georgia v. United States, 411
U.S, 526 (1973). Accordingly,” [ must, on behalf of the
Attorney General, interpose an objection to the residency
distriet requirement of Chapter 525 (1977).

Of course, as provided by Section 5 of the Vntin% Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color, In addition, Section 51.44 of the guidelines permits
you to request that the Attorney General reconsider the objec-
tion. However, until the objection is withdrawn or a Judgment
from the District of Columbia Court is obtained, the effect of
the objection by the Attorney General is to make the method of
election for the county board described in Chapter 525 (1977)
legally unenforceable, 28 C.F.R. 51.9.

Finally, we note that the vot1n§ changes occasioned by
Chapter 287 (1985) seek further to wmodify the election system
established by Chapter 525 (1977). In light of the objection

to the electoral method set forth in Chapter 525 (1977), we
will make no determination concerning the voting changes enacted
by Chapter 287 (1985).
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To enable this Department to meet its responsibility to
nforce the Voting Righte Act, please inform us of the course
f action the Onslow County Board of Education plans to take
ith respect to this matter. If you have any questions, feel
ree to call Steven H. Rosenbaum (202-724-8388), Acting Ditector
f Section 5 Unit of the Voting Section,

Sincezg;x,__‘~\>
S

Q—f\h P

Wn. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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. US. Department of Justice
) Civil Rights Division
©Offee of she Amissent Attorney Gene! Washingron, D.C. 20530

"MAY 23 1980
Mr. Alex K. Brock
Executive Secretary-Director
State Board of Elections
Suite 801 Raleigh Building

5 West Hargett Street
Raleigh, North Carolina 27601

Dear Mr. Brock:

This refers to temporary regulations N.C.A.C. 07 .0003
through .0006 adopted by the North Carolina State Board of
Elections and submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended,

42 U.8.0. 1973c. Regulation .0003 provides an election

schedule for holding special grtmaty elections for augerior
court positions in Districts 1, 9, 10, 15A, 158, 18, 26, 278,
and 30; regulation .0004 specifies that a numbered gost require-
ment will not be used in filing for candidacy for the office of
superior court judge; regulation .0005 designates the method for
calculating whether a judicial candidate has received a majority
of the vote in the first primary; and regulation .0006 provides
that superior court fudges shall be nominated i{n elections in
their respective districts and elected in statewide elections.
We received your submission on April 30, 1986. In accordance
with your request, expedited consideration has been given this
submission pursuant to the Procedures for the Administration of
Section 5 (28 C.F.R. 51.32).

We have considered carefully the informat{on you have
provided, as well as comments received from other interested
parties. At the outset, we note that regulations .0005 and
«000& restate current North Carolina law and, thus, do not
reflect voting changes that are subject to the Section 5§ pre-
clearance requirements. Accordingly, the Attorney CGeneral will
make no determination with regard to these regulations.

28 C.F.R. 51.4(b).
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Hith respect to regulstion 0004, che ALTOTHEY Uenersl
does not interpose any objection te the change in yuestion,
however, we feel @ respomsibility te point out that Section &
I the Voting kiphts Act expressly provides that the tailure of
Che Attorpey Genmersl to object does noet bar any subseguent
Jucieiel action to emjein the enforcement of suck change. In
adeivion, as autborized by Section &, the Attorney General
reeerves the right to reexamine this submission if additional
information that would otherwise require an objection eomes to
hix attentien during the remainder of the sirty-day review
period. See also 28 C.F.ke 51.42 and S1.48.

Likewise, with regarc to repulstion D003, the attorney
General interposes ne objection insofar as it provides for
elections im Districts 1, §, 18, 154, 158, 26, 278 and 30, Le
cannot reach the save conclusion, however, t¢ the extent that
regulation 0003 provides for specisl primary elections in
Pistrict 18,

The state previously decided that it would be appropriste
to defer holding primary elections for these positions beceuse
of the pending submission before the Attorney Qenerzl of woting
changes related to the election of superior court juiges. As
you &are aware, om April 11, 1986, the Attorney General inmterposed
a Section 5 objection to the staggering of termes in District 18
oceasioned by the setting of the date for the commencement of
the initial term of cifice of the judgeship in that distrier
created by Uhapter 987 {1967). The state's decision now to
resume the electiom schedule in District 18, without acting to
make the terms of all positiens in District 18 concurrent, ie
inconsistent with the April 11, 1486, objection ané, in our
view, seeks to implement furtner the system of stagpering
addressed in rhe objection.

under Section 5 of the Voting Righte act, the submicting
authority has the burden of showing that a subnitted change has
neither a discriminatory purpose nor a discriminetory effect.
See Georpis v. United Stares, 411 U.8. 526 (1973); see glsc
28 C.F.Re 51.3%(e). In these circumstances, I am umable to
conclude, ae 1 wust under the Voting Righrs Act, that the
srate has sustained its burdem with respect to its proposal to
tield special elections for only three of the four positions in
istrier 18, Therefore, on behalf of the Attorney General, 1
muet object to regulation ,0003 inscfar as it provides for
special primaery elections for supericr court positions in
District 18.
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tucherwise, our informstion incicates that the election
schedule contained in regulacion QOIS satisfies the reguire-
ments of section 5. however, should the stste decice that
the remainder of this regulstion is not severable, and thus
that 8 new regulation wust be asopted to provide a schedule
for the other districts covered by regulation D003, we will
provice expeditec consideration should the state make a new
Section 5 submission in that regard to the Atterney (enersl.

Of course, a8 provided by Section 5 of the Voting
#ights act, you have the right to seek & ceclaratory judgment
frow the United States District Court for the District of
Columbia that the holding of special primare electious for
thiree of the superior court judgeships in Ldstrict 18 has
neither the purpose nor will have the effect ot denving or
abriaging the rigot to vote on account of race or color.
In aadition, Sectiom 51l.44 of the guidelines permite wvou to
request that the Atterney Gemeral recomsider the epjection,
Bowever, until the objection is withdrewm or a judgment Ffrom
the Distriet of Colunmbia Court iz eobtained, the effect of the
vojection by the Attorney General is to ueske the preposed
folding of ap election ip District 18 legally unenforceable,
28 C.FaE. 51.9.

To enable this bLepsrtmnent to weet its responsibility
tv eniorce the Veoting kights Act, plesse Inform us of the
course of action the State of Borth Carolins plans to take
with respect to this matter., Lf yow have any questions, feel
free to cali Mark A. Posmer (ZB2Z-T7Z24~E388), Atteornev/keviewer
of the Sectien 5 Unit of the Veoring Section.

Sincerely,

Wme Bradford Reynolds
Assistent Attorney Genersl
Civil Rights Division
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WBR: LLY : BAK: gmh s dvs
bF 166~012-3
M5640-5642
K2362-2383

Qetober 27, 1986

Daniel A. Manning, Esq.
Attorney, Martin County
Board of Educatiom
P. 0. Box 892
Williamston, North Carolina 27892

Dear Mr, Manning:

This refers to the several statutes, as enumerated -
below, concerning the mechod of electing the Martin County,
Worth Garolina, board of education, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
ag amended, 42 U.S.C. 1973c. We received the information to
complete your submission on August 27, 1986.

Chapter 972 (1967), as amended by Chapter 1301 (1969),
removed the power to appoint school board members from the =
state legislature and provided for the nonpartisan, direct
election of the school board in an at-large system with e
plurality voting and no resideney districts. Chapter 380 N
(1971) increased the size of the school board from five to six
members and created five residency districts, including one ;
two-member district. HLouse Bill Wo. 64 (1975) added a seventh
nonresidency seat to the school bhoard. |

We have cousidered carefully the information you have . .
provided, data obtained from the Census, school enrollment ’
figures provided by the superintendenc's office, as well as
comments and information rrom other interested parties. At
the outset, we note that prior to this submission, the Marti L
County Board of Education had failed to submit for.Section 5- %
review any of the changes affecting the method of electing
board members since the Voting Rights Act became effective.

In view of that circumstance, we further note that, according .
to information you bave provided, as of November 1, 1964, the -
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operative date of Section 5, the Martin County school board
consisted of five members nominated in at-large, partisan
primary elections for staggered terms without residency
districts, but appointed by acts of the North Carolina Ceneral
Assembly to staggered, four-year terms.

With regard to the implementation in Martin County of
the voting changes octasioned by Chapter 972 (1967), as amended
by ‘Chapter 1301 (1969)", the Attorney General does not interpose
any ‘objection. - However, we feel a responsibility to point out
that Section 5 of the Voting Rights Act expressly provides that
the failure of the Attorney General to object does not bar any
subsequent judicial action to enjoin the enforcement of such

Changes. See the Procedures for the Administration of Section5
(28 C.F.R. 51.48).

. With regard to Chapter 380 (1971), we note that under
‘the method of election provided for by Chapter 972 (1967), as
Znended by Chapter 1301 (1969), and precleared herein under
Section 5, the school board consisted of five members elected
at’large on a nonpartisan basis to four-year, staggered terms
without residency districts. Under that system, black voters
had the opportunity to single-shot, or "bullet," vote for the
¢candidate(s) of their choice from among the entire field of
candidates that appeared on the ballot at each election.
Chapter 380 added a sixth seat to the school board and, in
dddition, provided for five residency districts, including one

N Our analysis has shown what appears to be a prevailing
pattern of “racially polarized voting in county-wide elections
involving black candidates in Martin County. Black candidates
‘Seem generally to be the choice of black voters, but only ong
black candidate has ever won election to the board, despite a
significant number of black candidacies, including a black
incumbent who had been appointed to the board in 1975 but
thereafter was unable in both 1978 and 1982 to win election
the school board. Our analysis further reveals that the black
community apparently was not consulted about the adoption oft’
residency districts until after that change effectively had
become an accomplished fact.
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While we find no basis for objecting to the addition of
the sixth seat to the board, the school board's imposition of
residency districts has had an unmistakable retrogressive effect
on the ability of minority voters to elect candidates of their
choice, particularly in light of the high degree of racial hloc
‘voting that seems to exist in a county with a 40.6 percent
black voting age population. Indeed, we note that on at least
one occasion a black candidate received sufficient votes to be
elected to the board, but for the use of residency districts.
Under these circumstances, 1 cannot conclude that the Martin
Gounty Board of Education has sustained its burden of demons-
‘trating that the residency district requirement is free from a
prohibited discriminatory effect under Section 5. See Georgia v.
“United States, 411 U.S. 526 (1973). Accordingly, I must, on
Behalf of the Attorney General, interpose an objection to the
residency district requirement of Chapter 380 (1971).

' Notwithstanding the objection to the use of residency
-districts under Chapter 380 (1971), the Attorney General
interposes no objection to the addition of the seventh seat
“added to the school board by House Bill No. 64 (1975). Of
‘course, in the context of the method of election precleared
‘herein--which under Chapter 972 (1967), as amended by Chapter
#1301 (1969), provides for a school board to be elected at large
‘to stapgered, four-year terms with neither residency districts
nor designated posts--the board member for the precleared

venth seat must be elected in the same manner as the other
3ix board members. As noted previously, the failure of the
-Attorney General to object does not bar any subsequent judicial
‘action to enjoin the enforcement of these changes. .

S As provided by Section 5 of the Voting Rights Act, you
‘have the right to seek a declaratory judgment from the United
‘States District Court for the District of Columbia that none
these changes has either the purpose or will have the effect
. denying or abridging the right to vote on account of race. -
color. In addition, Section 51.44 of the guidelines permits
‘you to request that the Attorney General reconsider the objection.
‘However, until the objection is withdrawn or a judgment from:@
the District of Columbia Court is obtained, the effect of the
objection by the Attorney General {s to make the use of resi-
dency districts as prescribed in Chapter 380 (1971) legally
unenforceable. See also 28 C.F.R. 51.9.




1751
-4 -

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the courge
of action the Martin County Board of Kducation plans to take
with respect to these matters. If you have any questions, feel
free to call Lora L. Tredway (202-724-8388), Attorney/Reviewer
in:the Section 5 Unit of the Voting Section.

Sincerely,

Wm. Bradford Reynolds’
Assistant Attorney General
Civil Rights Pbivision
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PO66L Tome
P5321

November 4, 1986
E. B. Borden Parker, Esq.

County Attorney
P. 0, Rox 244
Goldsboro, North Carolina 27533-0244

Dear Mr. Parker:

This refers to Chapter 476, S.8. No. 303 (1965), which
provides for the election of the county board of commissioners
to staggered terms; the implementation schedule for staggering
the cterms; and an increase in the length of terms for county
comissioners for the County Board of Commissioners in Wayne
County, North Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voring Rights Act of 1965, as
amended, 42 U.S.C. 1973c. We received the information to_
cowplete your submission on Seprember 5, 1986.

We have considered carefully the information you have
provided as well as information received from other interested
parties. With regard to the lengthening of the commissiomners
terms, the Attorney General does not interpose any objection.
However, we feel a responsibility to point out that Section 5
of the Votring Rights Act expressly provides that the failure of
the Actorney. General to object does notr bar .any subsequent
judicial action to enjoin the enforcement of such change. See
the Procedures for the Administracion of Section 5 {28 C.F.R.
51.48).

Wich regard to the staggered terms, we are unable to
reach the same conclusion on the present state of the record
before us. According to our analysis of county election returns,
there is some indication of a racially polarized voting pattern
in Wayne County and we have not yet received evidence from
the County to demonstrate otherwise. In the absence of such
rebuccal evidence, it 138 unquestionably the case that -~ in che
context of the county's ac-large election system and a pluraliry-
win rule in the general elections ~~- the ability of black
voters to single-shot vote provides their only meaningful
opportunity to elect candidates of ctheir choice to office.

As a general matter, the effectiveness of single-shot voting is

ce: Public File
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lessened to the extent that fewer positions are up for elecrion
at any particular time. This appears to be the case in

Wayne Countv, where black candidates on occasion have placed
4th and 5th in some elections even though only three seats were
being filled. Therefore, changing the number of positions to
be elected in any election year from five to two and three,
respectively, could well have a retrogressive effect on the .
abilicy of minority voters to participate meaningfully in the -
electoral process and to elect a candidate of thelr choice.

Under Section 5 of the Voring Rights Act, the submitcing
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georpgia v.
Uniced States, 411 U.S. 526 (1973); see also the Procedures
for the Aduinistration of Section 5 (28 C.F.R. 51.39(e)).

In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, I must object to Chapter 476,
S. B. No. 303 (1965) to the extent that it provides for
staggered Terms.

Of course, as provided by Section 5 of the Voting .
Rights Act, you have the right to seek a declaratory judgment
from the United States District Court for the Diatrietr of
Columbia thact this change has neither the purpose nor will
have the effect of denying or abridging the right ro vote on
account of race or color. In addition, Section 51.44 of the
guidelines permwits you to request that the Attorney General
reconsider the objection. However, until the objection is
withdrawn or a judgment from the District of Columbia Court
is obtained, the effect of the objection by the Attorney
General is to make the staggered terms legally unenforceable.
28 C.F.R. 51.9. :

To enable this Department to meet its responsibility
to enforce the Voring Rights Act, please inform us of the
course of action Wayne County plans to take with respect
to this matter. If you have any questions, feel free to
call Sandra S. Coleman (202-724-6718), Director of the
Section 5 Unit of the Voting Section. .

Sincerely,

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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Civil Rights Division

Office of the Assisiant Attorney Generst Weshingron, D.C. 20530

Mich;él Crowell, Esg.
Tharrington, Smith & Hargrove

P. O Box 1151 WULE 187

Ralefigh, North Carolina 27602
Dear Mr. Crowell:

This refers to the 1966 change from single-member dis=
tricts to an at-large method of nominating candidates, and
Chapter 131, H.B. No. 311 (1969) and Chapter 167, S.B. No. 209
(1969), which provide for staggered, four-year terms for the
board of commissioners in Onslow County, North Carolina, submitted
to the Attorney General pursuant to Section 5 of the Voting
Rights Act of 1965, as amended, 42 U,S.C. 1973¢c. We received
your submission on May 5, 1987.

We have considered carefully the information you have
provided as well as information received from other Iinterested
parties. With regard to the change in the nomination process
from district to at-large elections, the Attorney CGeneral does
not interpose any cbjection. However, we feel a responsibility
to point out that Section 5 of the Voting Rights Act expressly
provides that the failure of the Attorney General teo object
does not bar any subsequent judicial actlo;'tc enjoin the -
enforcement of such change., See Section 51,41 of the Procedures
for the Administration of Section 5 (52 Fed. Reg. 496 (1987)).

With regard to Chapters 151 and 167, we note at the
ocutset that under the election system adopted by the county in
1966, and precleared above, the county commission is comprised
of five members nominated and elected at large on a partisan
basis for concurrent, two-year terms, with a majority vote
requirement in the primary election. Since that system now has
met the Section 5 preclearance requirement, it is against
those procedures that we must measure the effect of the change
to staggered, four-year terms as set forth in Chapters 151 and
167. See also Section 51.54(b) (52 Fed. Reg. 498 (1987)).

Viewed in that context, our analysis reveals that black
candidates for county-wide office repeatedly have been unsuccéssful
due at least in part to an apgarent pattern of racially polarized
voting in county elections. espite this, voting pattern, however,
and apparently through the election device of single-shot voting,
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the eléctoral history of Onslow County shows that black candi~
dates frequently finish fourth or fifth in multi-candidate,
multi-position contests. The one instance where a black
candifdate finished hi&her than fourth was a special runoff
primary and general election (for the board of educaticon) in
which voter turnout was unusually low and, even in that
contest, we note that the black candidate finished f£ifth in
the first primary and qualified for the runcff only because
five positions were to be elected to the school board. Thus,
by restricting the number of commiasioner positions to be
filled at each election to two or three instead of five, it
appears that the adoption of staggered terms reduces the
utility of single-shot voting and thus diminishes the
opportunity of black citizens to elect candidates of their
choice to the board of commissicners.

Under Section 5 of the Voting Rights Act, the submit-
ting authority has the burden of showing that a submitted
change has no discriminatory purpose or effect, See Georgia v.
United States, 411 U.S. 526 (1973); see also Section . a)

ed. Reg, 497-498 (1987)). 1In light of the considerations
discussed above, I cannct conclude, as I must under the
Voting Rights Act, that that burden has been sustained in
this instance. Therefore, on behalf of the Attorney General,
1 must object to Chapters 151 and 167 (196;) to the extent
that they provide for staggered terms.

Of course, as provided by Section 5 of the Votin
Rights Aet, you have the right to seek a declaratory ju %ment
from the United States District Court for the District o
Columbia that this change has neither the purpose ner will
have the effect of denying or abridging the right to vote on
account of race or color. In addition, Section 51.45 of the
guidelines (52 Fed. Reg. 496 (1987)) permits you to request
that the Actorney General reconsider the objection. However,
until the objection is withdrawn or a judgment from the District
of Columbia Court is obtained, the effect of the objection by
the Attorney General is to make the use of staggered terms
legally unenforceable. See Section 51.10 (52 Fed. Reg. 492
(1987)).
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Tc enable this Department to meet its responsibility to
enferce the Voting Rights Act, please inform us of the course
of action Onslow County plans to take with respect to this
matter. If you have any questions, feel free to call Mark A.

Posner (202-724-8388), Deputy Directer of the Section 5 Unit
of the Voting Section,

Sincerely,

v\ ~ ‘\
1 S~ o '
u .- AN N 2

Wo. Bradford Reydvlds
Asgistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

B

@

T

Office of the Atistant Atrorey General Waskingron, D.C. 20530

- v 007201397

Lee E. Knott, Esq.
P. O. Box 548
Washington, North Carolina 27885-0548

Dear Mr. Knott:

This refers to the implementation of Chapter 972 (1967), as
amended by Chapter 1301 (1969), and the school board's March 5,
1970, resolution which provide for at-large elections for the
county board of education on a nonpartisan basis with a plurality
vote requirement, reduce the board from six to- five members, and
eliminate residency districts; Chapter 210 (1971) which reizpoges’
residency districts; and Chapter 855 (1975) which disqualifies
residents of the Washington City School Administrative Unit from
voting in elections for the board of education in Beaufort County,
Noxth Carolina, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended, 42 ©,S5.C.
1873¢c. We received the information to complete your submission on
Auguat 27, 1987,

We have considered carefully the information you have
provided, as well as comments and information received from other
interested parties. The Attorney General does not interpose any
objections to the changes occasioned by Chapters 972, 1301, and
855, and the school board's March 5, 1970, resolution. However,
we feel a responsibility to point out that Section 5 of the Voting
Rights Act expressly provides that the failure of the Attorney
General to object does not bar any subsequent judicial action to
enjoin the enforcement of such changes. See Section 51.41 of the
Procedures for the Administration of Section 5 (52 Fed. Reg. 496
(1987)1.

With regard to Chapter 210 (1971), we note that under the
method of election for which Section 5 preclearance has been
granted herein, the school board consists of five members ele
at large on a nonpartisan basis to four-year, staggered ternk ;.
without residency districts. That system, by affording black -
voters the opportunity to utilize the election technique of
single-shot voting, would appear to provide them some opportunity
to participate in the electoral process and to elect candidates .of
their choice to office. However, Chapter 210, by imposing a -, -~

g
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residency district requirement in school board elections,

eliminates that opportunity by effectively precluding the use of
single-shot voting.

’ Our analysis of precinct returns for elections involving
black candidates for the school board and the county board of
conmissioners shows what appears to be a pattern of racially
polarized voting in Beaufort County. Black candidates generally
seem to be the choice of black voters but receive minimal support
from white voters. They consistently have lost to white
candidates because white voters are the clear majority of the at-
large electorate. Thus, no black has been elected to either body
in modern times, and these voting patterns apparently have
engendered such frustration in the black community that no black
has run for either board since 1980. On the other hand, in the
City of Washington, where single-shot voting iz permitted, it
appears that blacks have achieved at least some limited success
in elections for the city council and the city school board.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither 2 discriminatory purpose nor a discriminatory effect.

See Gegrgia v. ¢+ 411 U.S. 526 (1973); see also
Section 51.52 of the Procedures for the Administration of

Section 5 (52 Fed. Reg. 497-498 (1987)). 1In light of the
considerations discussed above, I cannot conclude, as I must under
the Voting Rights Act, that that burden has been sustained in this
instance. Therefore, on behalf of the Attorney General, I must
object to the imposition of residency districts in school board
elections.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columhia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines (52 Fed. Reg.
496 (1987)) permita you to request that the Attorney General
reconsider the objection. However, until the objection is
withdrawn or a judgment from the District of Columbia Court is
obtained, the effect of the obiection by the Attorney General is.
to make the use of residency districts occasioned by Chapter 210;
(1971))1ega11y unenforceable. Section 51.10 (52 Fed. Reg. 4922
(1987)). :
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the Beaufort County Board of Education plans to take with
respect to this matter. If you have any questions, feel free to
<call Mark A. Posner (202-724~6388), Deputy Director of the
Section 5 Unit of the Voting Section.

Sincerely,

V. -—4‘&3&“&"

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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Civil Rights Division

Office of the Asrissant Artorney Genere! Waghington, D.C. 20530

W. Leslie Johnson, Jr., Esg.
Johnson & Johnson
302 West Broad Street

Elizabethtown, North Carolina 28337

Dear Mr. Johnson:

This refers to Chapter 646 (1987) which authorizes the
board of commissioners to change the method of electing the board
for the 1988 and 1990 elections; and the August 20, 1987,
resolution which provides for a change in the method of electing
the board from at large to three double-~member districts and one
at-large, the districting plan, implementation schedule, and an
increase in the size of the board from five to seven members in
Bladen County, North Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.S.C. 1973c. We received your initial submission
on September 1, 1987; supplemental information was received on
October 30, 1987.

We have congidered carefully the information you have
provided, as well as comments and information from other
interested parties. With respect to the change cccasioned by
Chapter 646, the Attorney General does not interpose any
objection. However, we feel a respomsibility to point out that
Section 5 of the Voting Rights Act expressly provides that the
failure of the Attorney General to object does not bar any
subsequent judicial action to enjoin the enforcement of such
change. In addition, as authorized by Section 5, the Attorney
General reserves the right to reexamine this submission if
additional information that would otherwise require an objection
comes to his attention during the remainder of the sixty-day
review period. See Section 51.41 of the Procedures for the
Administration of Section 5 (52 Fed. Reg. 496 (1987)).

with regard to the proposed method of election, however, we
cannot reach a similar conclusion. The board of commissioners
presently is selected in at-large elections, under which only one
black has been glected in modern times, despite numerocus black
candidacies. Our analysis of precinct returns for elections
involving black candidates for the board of commissioners, as well
as the county school board, indicates a pattern of racially
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polarized voting in county elections. In this regard, we note
that on October 21, 1987, we filed suit against the board of
education under Section 2 of the Act, 42 U.S.C. 1973, alleging
that the at-large system does not allow black citizens an egual
opportunity to elect candidates of their choice to office.

In order to obtain preclearance pursuant to Section 5, the
county must demonstrate that the submitted voting changes are non-
discriminatory in both purpose and effect. See Georgia v. United

¢« 411 U.S. 526 (1973); see also Section 51.52 (52 Ped. Reg.
497-498 (1987)}. Our analysis confirms that the proposed method
of election would enhance the opportunity for black political
participation and thus will not have a retrogressive effect within
the meaning of Section 5. Beer v. United States, 425 U.S. 130,
141 (1976).

We are unable to conclude, however, that the county has
satisfied its burden that the proposed election system is free
from discriminatory purpose. We recognize that the ¢hange is the
result of a substantial effort by the black community to obtain
the adeoption of a method of election that will allow black )
citizens a fair opportunity for effective political participation,
The initial response of the board appears to have been to reject
any discussion or investigation into this issue. However, in mid-
1986 the board appointed a districting study committee, composed
of leading white and black citizens in the county, to investigate
and make an appropriate recommendation. The committee met over a
five-month period, and after hearing from experts in the field of
voting and discussing alternative election systems, recommended a
compromise system of five single-member districts (two of which
would be majority black) and one at-large. The black community
indicated that it would support such a plan, despite its
preference for a five-district method with no at-large seats.



1762

-3 -

While it became clear that some change in the election
method would be mandated, it appears that the responsible public
officials desired to adopt a plan which would maintain white
political control to the maximum extent possible and thereby
minimize the opportunity for effective political participation by
black citizens. Thus, the board rejected the recommendation of
its redistricting committee and representatives of the black
community, and instead adopted a plan under which blacks would
appear to be limited to an opportunity to elect two of the seven
members on the board. The board's membership would be increased
by two though we have been advised of no reason for expanding the
size of the board independent of the change in method of election.
In addition, after the black community opposed the local bill
which would have adopted the proposed election system and the
bill was dropped from consideration, the change was then adopted
pursuant to a transfer of authority which constitutes a
significant deviation from the normal procedure followed in North
Carolina for adopting election method changes. Of course, neither
the increase in the size of a governing body nor the empowering of
a local board to adopt a new election plan is per se unlawful but,
in the circumstances present here, it appears that the board
undertook extraordinary measures to adopt an election plan which
minimizes minority voting strength.

In light of these considerations, I cannot conclude, as I’
must under the Voting Rights Act, that the county has sustained
its burden of showing that the submitted election plan was not
motivated by a discriminatory purpdse. Therefore, on behalf of
the Attorney General, I must object to the changes occasioned by
the August 20, 1987, resolution.,

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right tc seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. 1In addition, Section 51.45 of the gquidelines {52 Fed. Reg.
496-497 (1987)) permits you to reguest that the Attorney General
recongider the objection. However, until the objection is
withdrawn or a judgment from the District of Columbia Court is
obtained, the effect of the objection by the Attorney General is
to make the changes occasioned by the August®20, 1587, resclution
legally unenforceable. Section 51.10 (52 Fed. Reg. 492 {1987)).
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action Bladen County plans to take with respect to this matter.
If you have any questions, feel free to call Mark A. Posner
(202-724-8388), Deputy Director of the Section 5 Unit of the
Voting Section.

Sincerely,

\:5*' ‘<;if‘%iég;§i;5§;;:§sr~\3—~

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Offtoe of the Assiziant Atiorney Geners! Washingion, £.C. 20530

November 9, 1887
John W. Halstead, Jr., Baq.

Jennette, Morrison, Austin
& Halstead
P. O. Box 384
Elizabeth City, North Carolina 279509

Dear Mr, Halsgtead:

-

This refers to Chapter 173, H.B. No. 4390 (1977) which
provides for three single~member residency disticts and one
double~member residency district with staggered terms, and
prohibits the double-member district representatives from residing
in the same township, and the implementation scheduls therefor
for the board of education in Camden County, North Carolina.

We received the information to complete your submission on
September 10, 1987,

' We have considered carefully the information you have
provided, as well as comments and information received from other
interested parties. 1Initially, we note that under the method of
election for which Section 5 preclearance has been granted, the
board of education consisted of five members elected at large by a
plurality vote for four-year, staggered temms without residency
districts. Under that system, black voters have the cpportunity
to utilize the technique of single-shot voting, which would appear
to afford them an effective opportunity to elect candidates of
their choice to the board of education. The effect of the
residency districts imposed by Chapter 173 eliminates that
opportunity by effectively precluding the use of single-shot
voting.

Our analysis has shown what appears to be a pattern of
racially polarized voting in Camden County. In this context, the
residency districts operate to remove the feature of the existing
system (l.e,, single-shot voting} that has served to compenmate
for the raciall larized voting and permit black voters the
ability to participate meaningfully in school board elections.
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Under Section 5 of the Voting Rights Act, the sabmitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect. See
Georgla v. « 411 U.5. 526 (1973); mee also Sectien
51,52 of the Procedures for the Administration of Section 5
(52 Fed, Reg. 497-498 (1987)). Under these circumstances, I
cannot conclude that the Camden County Board of Education has
sustained its burden of demonstrating that the residency district
requirements are free of a discriminatory effect undexr Section 5.
Accordingly, I must, on behalf of the Attorney General, interpose
an objection to the residency district requirements effected by
Chapter 173.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a. declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect of
denying or abridfing the right to vote on account of race or
color. In sddition, Section 51.45 of the guidelinea (52 Fed.
Reg. 496 (1987)) permits you to request that the Attornay General
reconsider the objection. However, until the obiection is-
withdrawn or a judgment from the District of Columbia Court is
obtained, the effect of the objection by the Attorney General
is to make the use of the residency districts occasioned
Chapter 173 (1977) legally unenforceable. Section 51.10 {52 Ped.
Rag. 492 (1987)).

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the Camden County Board of Education plans to take with
respect to this matter, If you have any questions, feel free to
call Rebecca J. Wertz (202-724~8290), Attorney-Reviewer of the
Section 5 Unit of the Voting Section.

Sincerely,
‘ - -~
- D o
Wm, Bradford Reynolds

Assistant Attorney General
Civil Rights Division
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ULS. Department of Justice
Civil Rights Division

Offien of the Assistans Attorney Genersl Weshington, D.C. 20530

December 7, 1987

Henty Drake, Esg.
Attorney, Anson County
Board of Education
P. O. Box 746
Wadesboro, North Carolina 28120

Dear Mr. Drake:

This refers to the following changes affecting voting for
the Anson County, North Carolina Board of Education, submitted to
the Attorney General pursuvant to Section 5 of the Voting Rights
Act of 1965, as amended, 42 U,S.C. 1973¢s Chapter 261 {1967)
which consolidated the Anson County, Wadesboro City, and Morven.
City school boards into one county school bosrd, provided for
the appointment of the initial seven-member congolidated board,
established direct, at-large elections beginning in 1970 for
seven members by numbered positions for staggered (3-2-2), six~
year terms, provided for partisan elections, a plurality vote
requirement, an 1mf1emantation schedule, candidate qualifications
procedures and filing period, the method of filling vacancies,
and the compensation of board members; Chapter 377 (1969) which
increased the size of the board to nine members, and provided for
the initial appointment of the two additional members and the
staggering of terms of the two additional members; and Chapter 216
(1977) which provided a rajority vote (runoff) requirement,
decreased the length of terms from six to four years, provided an
implementation schedule for the ghortened terms, and changed the
method of etaggering the terms {4-5) of board members. We
received the information to complete your submission on October 7,
1987.

We have considered carefully the information you have
provided, as well as data obtained from the Bureau of the Census
and information received from other interested parties. ESxcept as
indicated below, the Attorney General does not interpose any
objections with regard to the changes in question. However, we
feel a responsibility to int ocut that Section 5 of the Voting
Rights Act expressly provides that the failure of the Attorney
General to object does not bar any subsequent judicial action to
epjoin the enforcement of such changes., See the Procedures for
the Administration of Section 5 (28 C.F.R. 51.41).
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With respect to the change to majority vote made in 1977 by
Chapter 216 however, we are unable to reach a sgimilar conclusion.
In that regard, our snalysis of precinct returns for school board
elections invelving black candidates shows what appears
to be a pattern of racially polarized voting in Anson County.
Candidates favored by the black community generally have nat
received mignificant white support, and tgpically have been
defeated. Indeed, while there have been black candidates in every
school board election since 1970 (with the exception of 1972),
only two such individuals have been elected over white opzosltion.
and the pattern of polarized voting seems to be intensifying in
recent elections. In the context of such voting patterns, the
use of a majority vote requirement increases the possibility of
head-to-head contests between a black and white candidate in which
the white typically would prevail, as evidenced by the 1984
contest in which the black cendidate for Seat 4 on the board
finighed first by a substantial margin against two whites in the

initial primary, but vas soundly defeate by one of the white
candidates in the runoff.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discrimimatory purpose nor a discriminatory effect.
See Ge v, s 411 U.S. 526 {1973); see alsgo
28 C,F.R, 51.52(a). 1In light of the considerations discussed
above, 1 cannot conclude, as I must under the Voting Rights Act,
that the burden has been sustained with regard to the imposition
of the majority vote requirement. Therefore, on hehalf of the
Attorney General, I must object to the majority vote requirement
occasioned by Chapter 216 (1577).

Of course, as provided by Section 5 of the Vbting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
coclor. In addition, Section 51.44 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment fzrom the
District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make the use of the
majority vote requirement prescribed by Chapter 216 (1977),
legally unenforceable. See 28 C.F.R. 51.9.

Finally, we should advise you that even though we have
found no basis for interposing an objection under Section 5 to
other features of the elective system which have been instituted
to replace the earlier appointive systems, we do note that other



1768

features of the system may be problemati¢ under amended Section 2
of the Act. Accordingly, I have asked my staff to consider
further those concerns and they will be in contact with you
concerning that matter in the near future. In the meantime,

if you have any questions, feel free to call Sandra 8. Coleman

{202-724~6718) , Director of the Section 5 Unit of the Voting
Section.

Sincerely,

se - rd -

1 < "o
"L’L- i_g—s%\ .-.-Lﬁ-
Wm. Bradford Reynolds

Assistant Attorney General
Civil Rights Division
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U.S. Departiment of Justice
Civil Rights Division

Office of the Antistent Artorney Generei Washingion, D.C, 20530

.

Wichael Crowell, Baq. BEGBQW

Tharrington, Smith & Hargrove
P. 0. Box 1151
Raleigh, North Carolina 27602

Dear Mr. Crowell:

This refers to Chapter 432 of the 1987 North Carolina
Session Lawa which changes the method of electing the
Board of Commissioners from at large with residency districts
to six single-member districts and three at-large positions;
the districting plan; the increase in the number of commissioners
from six to nine; and the implementation schedule for Pitt County,
North Carolina, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended, 42 U.5.C.
1973¢. We received your submission on July 29, 1987. On
October 19 and 26, 1987, we received information in response to
our September 28, 1987, request for additional information and on
November 9, 1987, we received information further supplementing
your submission. Although we noted your request for expedited
consideration, we have been unable to respond until this time.

To obtain preclearance under Section 5, a submitting
authority must demonstrate that the voting changes arce
nondiscriminatory in both purpose and effect., See Ve
Upnited States, 411 U.S, 526 (1973), and the Procedures for the
Administration of Section 5 (28 C.F,R. 51.52).

As to the effect of the proposed method of election, our
analysis shows that it would offer a greater opportunity for black
pelitical participation than the existing plan does. Thus, the
Board of Commissioners has met its burden of showing that the
proposed plan would not have a retrogressive effect. Beer v.
United States, 425 U.8. 130, 141 (1976).

In addressing the issue of purpose, however, we note in
particulacr the course of dealings that led to the increase by
three in the size of the Board and the at-large method of election
chosen for £illing those positions, Pertinent to our review was
consideration of the strong opposition of the black community to
the election methed selected and the Board's rejection of possible
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compromises. For exanple, one such alternative, proposed by the
Board in May 26, 1987, and passed by the state House of
Representatives on May 27, appeared largely to meet the Board's
stated nonracial reasons for wanting to include three at-large
seatg. Nevertheless, without notice te the public the Board met
in a private session on June 1, 1987, and voted to abandon the
compromise bill ostensibly because the black community did not
accept the compromige, However, this does not appear to be
supported by information, such as that contained in
contemporaneous newspaper articles that the Board submitted,
indicating that, as of June 1, black organizations either had
indicated their support for the compromise or had indicated they
were considering supporting it. Yet, the Board's abrupt
withdrawal from the compromise bill ruled out further negotiations
on the matter and, instead, the Board unilaterally returned to a
plan which seems calculated to minimize minority voting strength.

In view of these circumstances, we are unable to conclude
that the Board has met its burden of showing nondisctiminatorg
purpose in the adoption of this feature in its proposed election
plan. Therefore, on behalf of the Attorney General, I must object
to the proposed method of election,

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
united States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines permits you
to request that the Attorney General reconsider the objecticn.
However, until the cbjection is withdrawn or a judgment from the
District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make Chapter 432 legally
unenforceable., 28 C.P.R. 51.10.
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. To. enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action Pitt County plans to take with respect to this matter. If
you have any questions, feel free to call Sandra S. Coleman

{202-724-6718) , Director of the Section 5 Unit of the Voting
Section.

Sincerely,

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Offlee of the Antigtant Artorney General Wethington, D.C. 20530

v
L\
Benry T. Drake, Esg. MA“ 1 Sm
Anson County Attorney
P. O. Box 746
Wadesboro, North Carolina 28170

Dear Mr. Drake:

This refers to your request that the Attorney General
teconsider his December 7, 1987, objection under Section 5 of the
Voting Rights Act, as amended, to the adoption and implemantation
of a majority vote requirement for electing members of the board
of education in Anson County, North Carolina. We received your
letter on January 29, 1988,

We have reconsidered our earlier determination in this
matter based on the information and arguments you have advanced in
support of your request, along with the other information in our
files. As we noted in our earlier letter, our inability to
preclear implementation of the majority vote requirement was based
in large part on what appeared to be the existence of a pattern of
racially polarized voting in elections in Ansen County. This
concern, in turn, was supported by a precinct by precinct
examination of elections from 1970 to the present. While, as you
have pointed out and, as we recognized at that time, black
candidates have on rare occasions been successful, this does not
negate the existence of the overriding pattern of polarization in
Anson County elections which seems more consistently to defeat
black candidacies. 1Indeed, from our information the pattern seems
to have intensified rather than diminished in recent elections.

In a system where black voters form a minority of the electorate,
and where black candidates are not likely to receive much support
from white voters, the majority vote requirement increases the
likelihood that candidates supported by the minority group will be
defeated by candidates of the majority group. This, as we noted
in our earlier letter, is what appears to have happened to the
1984 black candidate for school board Seat 4 and is what
apparently has happened to a auccession of black candidates
seeking election to other county offices from 1980 to 1984.
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In light of these considerations, then, we still are unable
to conclude that the county has carried its burden of showing that
use of the majority vote requirement has no retrogressive effect
on black voting strength in acheol board elections. Therefore, on

behalf of the Attorney General, I must decline to withdraw the
objection,

Of course, Section 5 permits you to meek a declaratory
judgment from the United States District Court for the District of
Columbia that this change has neither the purpose nor will have
the effect of denying or abridging the right to vote on account of
race or color, lrrespective of whether the change previously has
been submitted to the Attorney General. As previously noted,
until such a judgment is rendered by that court, the legal effect
of the objection by the Attorney General is to render the change

in question unenforceable. See the Procedures for the Administra-
tion of Section 5 (28 C,F.R. 51.10).

Sincerely,
. Y, S ""\».
RN, Pl s
— " R S . i "-\‘ *

Wm. Bradford Reyﬁblﬁs'”
Assistant Attorney General
Civil Rights Division
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August 1, 1988
Michael Crowell, Esq.

Tharrington, Smith & Hargrove

P.0. Box 1131 )

Raleigh, North Carolina 27602

Dear Mr. Crowell:

This refers to the change from at-large to si le-nenbe:
district elections, the districting plan, uurg the uuogtloa och:duh
for the board of education in Granville County, Nerth Carol »
subnitted to the Attorney General pursuant to Section 5 of the
Vo Rights Act of 1965, as amended, 42 U.8.C. 1973c. We received
the information to complete your submission on June 3, 1988..

We have exanined carefully the informatien which you
provided, as vell as information provided by other interested
parties. With res to the school beard’s sed transition
from at-large to single-member district elsctions and the
districting plan, ve note that these changas ars sssentially
jdentical to the single-member district plan proposad by the
Granvills County Commission which the United States District Court
found to violate Secticn 2 of the Voting Rights Act, 43 U.8.C. 1973,
as anended, in McGhag v. » No.
87-29-CIV-5 (E.D. N.C. February S, 1988). We are unable to 2ind any
significant differences, in terms of the rtunities presented to
ninority voters, betwesen the county commission plan and the school

plan. . I must thersfore conclude at this time that the f£indings
of the District Court in the McGhea decision are a licable egually
to the present subnission pertaining to the 18 County Board of
Zducation. I should note, howsver, that the referenced daistrict
court decision is currently pending on a; 1 in the Fourth Circuit
Court of als. Should the appesl result in reversal of the
McGhas decision, rxeconsideration and withdrawal of the instant
cbjsction may wall be warranted. Gse alsoc 28 C.P.R 51.48.

Under Saction S of the Voting Rights Act, a subaitted change
2y not be precleared if we £ind that the plan clearly violatss
Section 2 of the Voting Rights Act, ss amanded, 42 U.5.C. 19737 8.
Rep. No. 97-417, 97th Cong., 24.5ess. 12 n.31 (1982). Accordingly,
given the McGhas decision, I cannot conclude, as ¥ must under

€c:  Public Pile
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Section 5, that the propcsed es meet the Act’s preclearance
rements. Tharsfore, on £ of the Attorney General, I must

object to the proposed changs from at-large to smingle~menber district
alections and the proposed single~-manbeyr district plan. The Attorney
mgzl vg‘l‘l make no determination on the proposed slection schedule
at s ..

. Of course, as provided by Section S of the gelnq Rights act,
you have the right toc sesk a declaratory judgment Lrom the United
States District Court for the District of Columbia that this
has neither the purpose nor will have the affect of denying or
abridging the right to vots on account of race or ‘color. However,
until the objection is withdrawn or a judgment from the District of
Columbia Court is obtained, the effect of the cbjection by the
Attornsy General is to make the proposed single-zember district plan
legally unenforceable. 28 C.F.R. 51.10.

To enable this Departmant to meet its responsibility to
snforce the Voting Rights Act, pleass inform us of the course of
action the Granville County Board of Pducation plans to take with
respect to this mattsr. If you have any questions, feel frae to call
Sandra 8. Coleman (202-724~6718), Director of the Sectien 5 Unit of
the Voting Section,

Sincerely,

¥Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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December 29, 1988

Michael Crowell, z:}.
Tharrington, Smith & Hargrove
P. 0. Box 1151

Raleigh, North Carolina 27602

Dear Mr. Crowell:

This refera to your reguest that the Attorney General
reconsider the August 1, 1988, objection under Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.8.C. 1973c, to the
change from at-largs to single-member district electicns and the
districting plan for the board of education in Granville County,
North Carolina. )

This also refers to the implementation schedule, including the
April 11 and May 2, 1989, special elections, for the new slaction
system, submitted to the Attorney General pursuant to Section 5. We
received your letter and submission on November 4, 1988.

As indicatesd in the August 1, 1988 cbjection letter, the
objection was interposed because we could not find any significant
differences, in terms of the opportunities presented to minority
voters, between the school board plan and the county commission
plan, which ths United States District Court found to viclate
Section 2 of the Voting Rights Act, as amended, 42 U.S8.C, 1973, in
McGhee v. Granville County, No. 8§7-29-CIV-% (E.D.N.C. Feb. 5, 1988).
In view of the pending appeal of that decision, we noted that
if the appeal rssultad in a revarsal of the McGhea decision,
reconsidaration and withdrawal of the objection could be warranted.

' As your ragquest for reconsideration points out, the United
States Court of Appeals for the Fourth Circuit has reversed the
district court. v. Granville County, No. 88-1553 (4th Cir.
Oct. 21, 1988). Accordingly, pursuant to the reconsideration
guidelines promulgated in the Procedures for the Adninistration of
Section (28 C.P.R. 51.48), the cbjection interposed to the single-

ccs  Public File
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member district elsction system and districting plan is hereby
withdrawn. In addition, the Attorney General doss not interpose any
objection to the 1989 implementation schedule. However, we feel a
responsibility to point ocut that Section 5 of the Voting Rights Act
exprassly provides that the failure of the Attorney General to

object does not bar any subsequent judicial action to enjoin the
enforcement of such changes. Sea also 28 C.F.R. 51.41.

Sincerely,

James P, Turner
Acting Assistant Attorney General
: Civil Rights Division

cc: Laslie J. Winner, Eaq.
G. K. Butterfield, Esq.
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U.S. Department of Justice
Civil Rights Division

Office of the Assisiant At1ormey Gengrnl Bestingron, D.C. 20530

‘DECH4 189

Michael Crowell, Esq.
Tharrington, Smith & Hargrove
P.0., Box 1151

Raleigh, North Carolina 27602

Dear Mr. Crowell:

This refers to Chapter 195, H.B. 595 (1989), which allows,
until August }, 1990, the board of commissioners to changs its
method of election without holding a rafsrendum election and -’
pernits the adoption of specified additional election features;
and the June 26, 1989, Resclution of the board of commissioners,
which implements Chapter 195 (1989) to provide for an increase in
the nunber of commissioners from five to ssaven; a changs in the
method of slection from at large by majority vote and staggered
terms (3-2) to four commissioners elected from single-member
districts and thres commissioners elected at large, all by
plurality vote for staggered terms (4-3), with the thras at-large
seats slected concurrently without numbered posts; a districting
plan; an implementation schedule: and proceduress for selecting
party noninees in the svent of a tie in the primary for lLae
County, North Carolina, submitted to the Attorney Gensral
pursuant to Section 5 of the Voting Rights Act of 1965, as )
apended, 42 U.S5.C. 1973c. Information completing your submission
was received -on Novexber 9, 1589.

The intormation initially provided by the county with
respect to these changes was received by the Attorney General on
June 19 and July 7, respectively. Thersafter, on August 16,
1989, pursuant to Ssction 51.37 of the Procedures for the
Administration of Section 5, 28 C.F.R. 51.37, ve requested
additional information needed to anslyze the changes. In
response you submitted additional information on several dates
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culminating with a letter received b¥ us on Novenmber 9, 1989, in
which you specifically addressed various allegations by cther
interested parties which we had passed on to you at your reguest.
As wa explained in cur November 20, 1989, lettar, we found the
supplemental information you provided in the response rsceived
Novenber 9, 1989, necessary to a propsr rsview of the changes
under Section 5 and we, tharafors, advised you that the statutory
sixty~-day period for substantive review of the submitted changes
began with your response received November 9, 1989, making a

final determination regarding the submitted changes dus no later
than January 8, 1950.

By your November 2%, 1989, lettar, you have taken the
position that tha response received November 9, 1989, does not
materially supplemant the county’s submission so as to sxtend the
statutory sixty-day period of review to January 8, 1990, and you
therefore take the position that the deadline for an cbjaction
under Saction 5 is December 4, 1989. Of course, we disagrass.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purposs or effect. See Gaorgia v. United .-

, 411 U.S. 526 (1973): see also the Procedures for the
Administration of Section 5 (28 C.F.R. 51.52(a)). In making the
required determination, we view it impertant to take into
consideration all of the information and comments available to
us. Because we have not had an adequats opportunity to do so
subsequent to receiving your November 9 response in this matter
and to eliminate any question about whether these changes may be
considered as precleared after Decerber 4, 1989, we fasel it
incumbent upon us to interpcse an objection, previsionally, until
such time as we can complete a careful analysis of this
submission. See Procsdurss for the Administration of Section 5
(28 C.F.R, 51.52(¢)). Therefors, on behalf of the Attornsy
Gensral, I must interpose an objection to the submitted changes
at the present time. However, we will continua to evaluate all
of the matsrial that we have receaived, including the supplemental
information and arguments received Novamber 9, 1989, and will let
you know as soon as & determination on the marits can be made.

At that time we will advise you as to vhether the cbjection
interposed harein will be continued or withdrawn. In the
neantime, we understand that the county is anxiocus to obtain a
determination quickly and ve will expsdite our review to the
extent possible consistent with our responsibilities under
Saction S, :
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If you have any questions concerning these matters, fael
free to call Sandra S. Coleman, Deputy Chief, Voting Section, at
202~724-6718. .

Sincerely,

es P. Turn
Acting Assistant Attorney Gensral

¢ivil Righew Division
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— U8 Department of Justice
Civil Rights Division

Office of the Assiziant Atrorney Cenersl Whshington. D.C. 20530

December 18, 1989

Larry S. Overton, Esq.

Overton & Carter

P.O. Box 126

Ahoskie, North Carolina 27910

Dear Mr. Overton:

This refers to the eight annexations to the Town of Ahoskie
in Hertford County, North Carolina, presently under submission to-
tha Attorney General pursuant to Section 5 of the Voting Rights
Act of 1965, as amended, 42 U.S.C. 1973c. One of these
annexations was adopted in 1969 by Chapter No. 360, H.B. No 478
(1969) 7 two wers adopted in 1970 on May 18 and August 3,
respectively: one was adopted on June 29, 1976; one was adopted
in 1988 by Ordinance No. 1988~22:; and three were adopted in 1989
by Ordinance Nos. 1985-02, 1989-03, and 13585-04. We recasived
your submission of the 1969 annexation and the information to

complets your submission of the othar annexations on October 17,
1989.

We have considsred carefully the information that you have
provided, as well as Census data and information and comments
from other interasted parties. As a result, the Attorney General
does not interpose any objections to the annexations pursuant to
Chapter 360, the ordinances adopted on May 18, 1970, August 3,
1970, and June 29, 1976, and Ordinance No. 1988-22. However, we
feel a responsibility to point ocut that Section 5 of the Voting
Rights Act expressly provides that the failure of the Attorney
General to cbject does not bar any subsequent judicial action to
enjoin the enforcement of these changes. See 28 C.F.R. 51.41.

Wwith regard to the 1989 annexations, we are unable to reach
a like conclusion. At the outset, we note that the town’s total
1980 population was 4,887, of whom 2,232 (45.7 percent) were
black citizens. In addition, although the total population of
the town decreased between 1570 and 1980, the black propoerticn of

the town’s population increased by 3.8 percentage points during
that period.
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Based on 1980 Census data and the information you have
provided, it appears that the instant annexations have had the
cumulative effect of increasing the black proportion of the
town’s population by 7.5 percent from the leval that existed
prior to the annaxations. We also note that sven though the town
is closa to 50 percent black in total population, black
candidates have had extremely limited success in winning seats on
the five-pember town council. Except for a brief period in the
nid-1980’s, the council has never had more than one black aenmber
at any one time although & number of black candidates have scught
the office and thoss candidates appsar to have been the choice of
black voters. The limited success of black candidates thus seenms
to hava been due largely to a pervasive pattern of racially
polarized voting in town alaections in combination with the
existing at-large elactoral structurs for ths town council.

According to information you have provided, the town’s
original proposal, formulated in 1988, for the annexations
adopted in 1389 inveived four discrste areas, designated as Study
Areas I, II, IIX and IV. The combined pepulation of thess four
areas would have added approximately equal numbers of black and
vhite citizens to the town. When, later, the town learned that
Study Area IV could not be annexed, it nevertheless pursued the
annexation of the other thres areas, which would have added a
total of 682 residents to the town, 398 or 58 percent of whonm
would have been black persons.

In the meantime, during the Novaember 1988 elections, black
psrsons, who constituted about 56 percent of all registarea
voters in the county, obtainad a majority of the seats on the
Hertford County Board of Commissicners. Black parsons also
retained a majority of the seats on the county board of
sducation. 1In Dacembar 1988, the town initiated efforts to
reduce the size of the areas proposed to be annexed with the
rasult that, in January 1989, the town adopted modified
annexations which bring in a total of 445 residents, 252 or 57
percent of whom are white. These annexations, as thus modified,
are the ones presently under submission.

The town has indicated that the alterations in the size of
the thres areas finally proposed for annexation were accomplished
for econonic rsasons, j.s., to reduce the amcunt of bonds that
would have t¢ be sold to pay the cost of installing municipal
services, while also considering such factors as pepulation,
property tax values, and the ysars of amortization required to
repay the bend debt. In our view, however, the town‘’s sslections
among potential white and black residential areas to be included
or excluded from these annexations cannot be reconciled on the
basis of these neutral considerations.
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For example, information you heve provided shows that the
town chose to exclude from Study Area IT a black residential
compunity of approximately the same population and. tax valuation
as a vhite residential area included in the annexation in Study
Area III, when the capital cost of providing municipal services
to the white residential area was more than five times that of
the excluded black residential area. In addition, our
information is that residents in the annexed white residential
area vears opposed to annexation, while the black residents who
were excluded from the Area II annexation made known their stren
desire to bescome town residents. Nor has it gone unnoticed that
the affect of the town’s decisions to alter the areas finally
annexed is to maintain the sams percentage of black parsons in
the town’s population following annexation as existed $n 1980 and
that these decisions were made coincident with increasing black
electoral gains in the county.

Finally, we note some indication that black persons may
have bean excluded from annexation in crder to hold in reserve a
nunber of black residents to balance the futura annexation of
white residents. Such racial considerations, however, ars no
permissidble under Sacticn 5 as a means of avoiding the otherwise
naturally dilutive consequences of annexations. See
v. United States, 422 U.S. 358, 378 (1979);: see alsc

v. United States, 446 U.S. 156 (1980); 28 C.F.R.
51.61. .

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or sffact. See Gaorgia v. United
States, 411 U.8. 526 (1973): ses also tha Procedurss for the
Administration of Section 5 (28 C.F.R. 51.52). In satisfying its
burden, the submitting authority must demonstrate that the
proposed changes are not tainted, even in part, by an invidious
racial purpose; it is insufficiant simply to establish that there

are some legitimate, nondiscriminatory reasons for the voting
changes. See nuumnmm.uﬁm- v. Matropolitan
Housing Development COIp,

, 429 U.S. 2%2, 265~68 (1977) ¢ City of
RBeme v. United States, 422 U.S. 156, 172 (1980): Bushes v. Smith,
548 P. Supp. 494, 516-17 (D.D.C. 1982), aff’d, 459 U.S. 1166
(1983). In light of the circumstances discussed above, I cannot
conclude, as I must under the Voting Rights Act, that the town
has sustained its burden in this instance. Therafore, on behalf
of the Attorney General, I must object to the thres 1989
annexations.
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0f course, as provided by Section 5 of the Voting Rights
Act, you have the right toc seek a declaratory judgment from the
United States District Court for the District of Columbia that
these annexations have neither the purpose nor will have the
effect of denying or abridging the right to vote on account of
race or color. In addition, Section 51.45 of the guidelines
permits you to raquest that the Attorney General reconsider the
objection. Howaver, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
annexations pursuant to Ordinances 1989-02, 1989-03, and 19689~-04
continue to be lsgally unenforceable insofar as they affect
voting. See Dotson v. City of Indianola, 514 F. Supp. 397, 403
(N.D. Miss. 1581) (three~judge court) (municipal residents of
araas annexed after Section § coverage date may not participate
in municipal slections unleszs and until the annexations receive
Section 5 preclearance):! sas also 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the Town of Ahoskie plans to take with respect to these
matters. If you have any questions, feel free to call Ms. lLora
Tredway (202-724-8290), an attorney in the Voting Section.

Sincexaly,
s
Yoo e et s -
James P. Turnar

Acting Assistant Attorney General
C¢ivil Rights Division
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R, ' Civil Rights Division

Office of the Axsistant Atsomey General Washington, D.C. 20530

January 8, 1950

Michael Crowell, Esq.
Tharrington, Smith & Hargrove
P,0. Box 1151

Raleigh, North Carolina 27602

Dear Mr. Crowell:

This refers to our letter of December 4, 1989, interposing a
provisional objection, under Section 5 of the Voting Rights act
of 1965, as amended, 42 U.S.C. 1873¢c, to Chapter 195, H.B. 595
(1989), which allows, until August 1, 1990, tha board of
commissioners to change its method of election without holding a
referendun election and permits the adoptiocn of specified
additional election features, and the June 26, 1989, Resolution
of the board of commissioners, which implements Chapter 195
(1989) to provide for an increase in the number of commissioners
from five to seven; a change in the method of election from at
large by majority vote and staggered terms (3-2) to four
commissioners elected from single-member districts and three
commissioners elected at large, all by plurality vote for
staggered terms (4-3), with the three at-large seats elected
concurrently without numbered posts; a districting plan: an
implementation schedule; and procedures for selecting party
nominees in the event of a tie in the primary for Lee County,
North Carolina.

As promised in the December 4, 1989, letter, we have now
completed our analysis of the proposed changes. In doing so, we
have considered carefully all of the information and materials
you have supplied, along with information from other interested
parties and the Bureau of the Census. As a result, we find no
basis for continuing the cbjection to the changes involved in
Chapter 195 (158%) or to the proposed method of election changes,
districting plan, and related changes involved in the June 26,
1989, Resolution. Accordingly, the objection is hereby
withdrawn. However, we feel a responsibility to point out that
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Section 5 of the Voting Rights Act expressly provides that the
failura of the Attorney General to object does not bar any
subsegquent judicial action to enjein the enforcement of such
changes. See the Procedures for the Administration of Section §
(28 C.,F.R. 51.41).

Sincerely,

r
Actipg Assistan orney General
civil Rights Division
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U.S. Departinent of Justice

Civil Rights Division

Office of the dssistant Attorney General Washéngton. D.C. 26530

Michael Crowell, Esq. . r
Tharrington, Smith & Hargrove Ain
P. 0. Box 1151

Raleigh, North Carolina 27602

Dear Mr. Crowell:

This refers to the following voting changes for the board of
commissioners and the board of education of Perquimans County,
North Carolina, submitted to the Attorney General pursuant to

Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C.
1973¢c:

1. Act No. 104, H.B. No. 789 (1989), which provides for an
increase in the number of county commissioners from five to
seven, the elimination of the residency requirement, the use of
plurality vote in primary elections, the method of staggering
terms, the appointment of two interim board members, and the
implementation schedule; and

2. Act No. 105, H.B. No. 790 (1989), which provides for an
increase in the number of school board members from five to
seven, the elimination of the residency requirement, the method
of staggering terms, the appointment of two interim board
members, and the implementation schedule. L

We received the information to complete these submisaians on
February 9, 1990.

We have carefully considered the information you have
provided as well as comments and information from other
interested parties. At the outset, we note that presently both
the board of commissioners and the school board are chosen in at-
large elections, and further that each board member is elected
from a particular residency district. Our analysis of the
election returns indicates that, in the context of an apparent
pattern of racially polarized voting, this election system has
enabled the white majority of the electorate to control county

. elections to the extent of precluding black voters from electing
candidates of their choice to county office. Indeed, despite
numerous black candidacies, which have been supported in major

part by black voters, no black person has been elected to either
board.
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As we understand it, it was in this setting that members cof
the black community approached county officials with their
concerns that the at-large system denies black citizens an equal
opportunity to participate in the political process, a result
prohibited by Section 2 of the Voting Rights Act, 42 U.S.C. 1973.
In response, a study committee was established to examine whether
a district method of election should be adopted.

However, the steps taken by the county in pursuit of its
stated goal of considering the adoption of a districting plan
would appear to have been of a rather dubious nature. The only
two districting options ever presented to the study committee
for its consideration, by theose retained by the county to advise
them in this regard, were plainly flawed. One option was a
malapportioned plan for five-member boards which contained a
black majority district:; the other was an unusually configured
proposal for seven-member boards with a double-member district
which would have a black population majority. These options were
accompanied by a recitation of numerocus problems that allegedly
would result from adopting either districting concept and, in
fact, the committee essentially was told that any districting of
the county likely would pose practical as well as constitutional
problems. These perceived problems also were impressed upon the

minority group representatives who had been advocating the change
to districts.

Relying on these less than candid representations, the study
committee recommended and the legislature later enacted the
instant changes which retain the at-large election method as
modified by the elimination of the residency district
requirement. However, contrary to the representations made by
those advising the committee in behalf of the county, our
analysis of the demographic patterns in the county indicates that
none of the purported concerns advanced by the county poses any
real obstacle to adopting a fairly drawn, constitutional
districting plan. In fact, relatively simple and easily
discernible modifications to the options put forth by the county
would result in a plan under either tha S-member or 7-member
format which would have black majorities in districts electing
one of five members or two of seven members. The county seens
readily to concede that such districting plans would afford black
voters a more realistic opportunity to elect representation of
their choice than does the at-large system even as modified by
the removal of the restrictive residency district feature.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
neither has a discriminatory purpose nor a discriminatory effect.
See Georgia v. United States, 411 U.S. 526 (1973); see also the
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Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
The effect standard requires that a change not ”lead to a
retrogression in the position of racial minorities with respect
to their effective exercise of the electoral franchise.” Beer v.
United States, 425 U.S. 130, 141 (1976). The submitted changes,
by removing the residency district requirement and thus allowing
blacks to utilize the election device of single-shot voting, do
not have a prohibited retrogressive effect. However, even though
the change here cannot be said to be retrogressive, the manner in
vhich it was accomplished seems to have been calculated to
maintain black voting strength at a minimum level and such an
intent cannot be countenanced under the Voting Rights Act. City
of Richmond v. United States, 422 U.S. 358 (1975); Busbee v.
Smith, 549 F. Supp. 494 (D.D.C. 1982), sum. aff’d, 459 U.S. 1166
{(1983). In any event, under the circumstances involved here, I
cannot conclude, as I must under the Voting Rights Act, that the
Section 5 burden has been satisfied in regard to purpose.
Therefore, on behalf of the Attorney General I must object to the
changes in the method of electing both boards occasicned by Act
Nos. 104 and 105. With regard to the other submitted changes
(the increase in the size of the boards, and the :implementation
and appointment provisions), no determination is appropriate
because they are directly related to the changes to which an
objection is being interposed.

Of course, as provided by Section 5 of the Voting Rights
Act, the board of commissioners and the board of educatiocn have
the right to seek a declaratory judgment from the United States
District Court for the District of Columbia that these changes do
not have the purpose and will not have the effect of denying or
abridging the right to vote on account of race or color. In
addition, Section 51.45 of the guidelines permits you to request
that the Attorney General reconsider the objection. However,
until the objection is withdrawn or a judgment from the District
of Columbia Court is obtained, the submitted changes continue to
be legally unenforceable. 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the Perquimans County Board of Commissioners and the
Perquimans County Board of Education plan to take with respect to
this matter. In that regard, I have asked the Voting Section to
consider whether the at-large system violates Section 2 of the
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Act, should the boards determine to take no further action toward
changing that system. If you have any questions, feel free to

call Mark A. Posner (202-724-8388), an attorney in the Voting
Section.

Sincerely,
John R. Dunne

Assistant Attorney General
Civil Rights Division



1791

U.S. Department of Justice

Civil Rights Division

Office of the Astistent Atrorney Genersl Washingion, D.C. 20530

George Daly, Esq.

Attorney, Anscn County MAY 2 9 1990
Board of Education

Suite 226, One North McDowell

101 North McDowell Street

Charlotte, North Carolina 28204

Dear Mr. Daly:

This refers to Chapter 288 (1989), which provides for a
change in the method of election for the county board of
education from nine members elected at large by numbered
positions and plurality vote to seven members elected from
single-member districts with terms staggered 4-3 and two members
elected at large with terms staggered 1-1; a 40-percent plurality
with a runcff requirement for nomination to the at~large
positions: nomination for district seats under general state law
which is a 40~percent plurality:; the implementation schedule; and
the use of the method of election for the 1550 election in Anson
County, North Caroclina, presently under submission to the
Attorney Genaral pursuant to Section 5 of the Voting Rights Act
of 1965, as amended, 42 U.5.C. 1973c., We received the
information to complete your submissions on March 29, 1990;
supplemental information was received April 9, 11, 25, and 30,
1990. .

We have considersd caraefully all of the information and
materials you have supplied, along with information from other
interested parties and the Bureau of the Census. At the outset
we note that black candidates have had limited success in at-
large countywide elactions, despite seemingly good support from
black voters, due largely to a prevailing pattern of racially
polarized voting in combination with the existing at-large
structure in a county whose electorate is majority white. Under
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the existing system, all positions for the school board are at
large with a plurality win requirement, but since each position
is defined by a numbered place, theras is no opportunity for
single shot voting, a technique which to some extent allows

minority voters to compensate for their numerical minority within
an at-large electoratae. .

It is against this electoral background in Ansen County,
therefore, that concerns have been raised with respect to the
proposed system. While the school board has adopted fairly drawn
single-member districts for electing seven of its members, it
also proposes to elect two at-large pesitions by staggered terms,
a choice that, like the existing system, does not permit single
shot voting, and tc slect the proposed at-large positions by a
40-percent plurality win rule. We note that a 40-percent
plurality requirement can lead to a situation in which a
candidate supported by black voters might win a plurality of the
votes in a primary election, but be forced into a head-to-head
runoff contest where the black supported candidate would have to
receive a majority of the votes in order to secure nomination..
Thus, the 40-percent requirement, especially in conjunction with
the staggered term provision, could place candidates preferred by
the minority community in the same disadvantagecus position in
which such candidates have been in the past when they have run at
large and lost in countywide elections for either a single
position or a numbered place contast.

With regard to the proposed electoral structure, we nota
that a stated purpose for many of the choices reflected in the
7-2 system is to afford incumbent white officeholders tha
opportunity to retain their positions on the county school board.
In particular, it appears that the school board proposes to
retain the two at-large seats on a staggered basis primarily to
prevent wvhite incumbents from having to challenge each other
either in a single-member district contest or in contests for the
at-large positions. Moreover, the school board seeks to retain
elements of the existing at-large structure notwithstanding the
electoral history in Anson County which demonstrates that such
pesitions are almost certainly foreclosed to black voters. wWhile
we recognize that preservation of incumbency certainly is not
necessarily an inappropriate consideration, it cannot be
accomplished at the expensa of minority voting potential. See
Ketchum v. Byrne, 740 F.2d 1398, 1408-09 (7th Cir. 1984), cert,
denied, 471 U.S. 113% (1985).

N -

Nor do we find it insignificant that there is strong
opposition within the Anson County black community to the
retention of at-large positions and that black and white
community leaders have raguested that the size of the board be
reduced to seven members which was its size when state
legislation created it as an elected body and which is the
present size of the county commission. While wea are mindful that
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tha board’s size was expanded scme years ago from saven to nine
members specifically to permit the appointment of two minority
members, and in conjunction with the Department’s efforts to
daesegregata county schools, maintaining a nine-member board no
longer serves the original purpose for expanding to that size,
especially if, as proposed, the eighth and ninth menmbers are to
bs elected in the restrictive at-large manner. Of course, we do
not suggest that the board members must reduce their numbers,
since we understand that alternative nina-member districting
plans would provide black voters with an equal opportunity to
participate in the electoral process and to elect candidates of
their choice to four of the nine seats. Indeed, our information
is that such an alternative was proposed but rejected by the
school board in favor of retaining the at-large seats.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatery purpose or effect. See Georgia v.

» 411 U.S. 526 (1973); sea also the Procedures for the
Administration of Section 5 (28 C.F.R. 51.52). 1In satisfying- its
burden, the submitting authority must demonstrate that the I
proposed change is not tainted, even in part, by an invidious
racial purposs; it is insufficient simply to establish that there
are scme legitimate, nondiscriminatory reasons for the voting

change. See v.

+ 429 U.S. 252, 265-66 (1977): Citv of Rome v.
United States, 422 U.S. 156, 172 (1980); Busbee v. Smith, 549 F.
Supp. 494, 516~17 (D.D.C. 1982), aff’d, 459 U.S. 1166 {1983)., 1In
light of these principles, and under the circumstances discussed
above, I cannot conclude, as I must under the Voting Rights Act,
that the county school board has sustained its burden in this
instance. Therefore, on behalf of the Attorney Ganeral, I must
object to the method of electing the Anson County Board of
Education provided for in Chapter 288, insofar as it incorporates
the at-large election feature with staggered terms and run off
vote requirement. .

Of course, as provided by Section 5 of the Voting Rights .
Act, you hava the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neithar the purpose nor will have the
effact of denying or abridging the right to vote on account of
race or color. In addition, Section 51.45 of the guidelines
permits you to request that the Attorney Gensral reconsider the
cbjecticn. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained,
the voting changes occasioned by Chapter 288 continue to be
legally unenforceable. See also 28 C.F.R. 51.10.
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Becausa the implementation schedule is directly related
to the objectionable features of the proposed electoral
structure, the Attorney General will make no determination
concerning this matter at this time. See 28 C.F.R. 51.22(b).
In addition, we note that the dats for the proposed 1550
implementation of the electoral system provided by Chapter 288
has passed. Accordingly, no determination by the Attorney

General is now required or appropriate concerning that matter.
See 28 C.F.R. 51.35.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the Anson County board of education plans to take with
respect to these matters. If you have any questions, feel free
to call Ms. Lora Tredway (202-307-2290), an attorney in the
Voting Section.

Sincerely,

John R. Dunne
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division
JRD:GS:CM: 1r}
DI 166-012-3 Voring Section
22046 . P.O. Box 66128

Washington, D.C. 20035-5128

Aubrey S. Tomlinson, Jr., Esgq. .

Davis, Sturges & Tomlinson

P.0O. l'Dz‘awer 708 JUN 28 1980
Louisburg, North Carolina 27549

Dear Mr. Tomlinson:

This refers to Chapter 306, H.B. No. 555 (1967), which
provides for a change from a plurality to a majority-vote
requirement in primary elections for the board of commissioners
in Franklin County, North Carolina, submitted to the Attorney
General pursuant to Section § of the Voting Rights Act of 1965,
as amended, 42 U.S.C. 1973c. We received your initial submission
on February 6, 1990; supplemental information was received on
March 21 and 22, and May 3, 1990.

We have carefully considered the information you have
‘provided as well as information from the Census and other
interested parties. We note at the outset that while the
population of Franklin County is 41% black, no black has ever
been elected to the Franklin County Commission, although in May
of this year for the first time ever a black has received his
party’s nomination for a seat on the commission. The five
conmission members are elected at large by residency districts in
partisan elections. FPrior to the adoption of Chapter 306, a
plurality of the vote was sufficient to obtain nomination for a
position on the commission. Since 1968, however, because Chapter
306 was enforced despite the absence of Section 5 preclearance,
nomination has required a majority vote in the primary, and this
was interpreted as authorizing runoff elections in cases where no
candidate received a majority. In 1978 the enforcement of this
change denied the Democratic Party nomination to a black
candidate who received a plurality of the vote in the primary but
who was subsequently defeated in a runoff.
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In jurisdictions where elections are characterized by racial
bloc voting a majority-vote reguirement has been recognized as
having the potential to dilute minority voting strength by
producing head-to-head contests in which the victor is determined
by the white voting majority. See, e.9., :
United States, 459 U.S. 159 (1982); Rogers v. Lodge, 458 U.S.
613, 627 (1982); S. Rep. No. 417, 57th Cong., 2d Sess. 6 (1982).
Our review of Franklin County election returns indicates that
while blacks have achieved some success in contests for county
positions, racial bloc voting remains present to a significant
degree. Thus the change from a plurality-win systen to a
majority-vote reguirement appears to effect a retrogression in
the position of minority voters in Franklin County, especially
since, in school board elections where the plurality-win system

continues in effect, black voters have enjoyed a fair degree of
success., ' o

Va

Under Section 5 of the Voting Rights Act, the subnitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or effect. See Gegroia v.

States, 411 U.S. 526 (1973): see also the Procedures for the
Administration of Section 5 (28 C.F.R. 51.52). 1In light of the
considerations discussed above, I cannot conclude, as I must
under the Voting Rights Act, that the burden has been sustained
in this instance. Therefore, on behalf of the Attorney General,
I must object to the adoption of a majority-vote requirement in
primary elections for the Franklin County Commission.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
coclor. In addition, Section 51.45 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the submitted change
continues to be legally unenforceable. 28 C.F.R. 51.10.
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action Franklin County plans to take with respect to this matter.
If you have any questions, feel free to call George Schneider
(202-307-2385), an attorney in the Voting Section. Refer to File
No. Z2046 in any response to this letter so that your
correspondence will be channeled properly.

Sincerely,
John R. Dunne

Assistant Attorney General
Civil Rights Division
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U.2 wepartment of Justice

Civil Rights Divis ..

Office of the Anistant Attorney q:m-l Wezhington, D.C. 20330

September 23, 1551

George Daly, Esg.

Suite 226, One North McDowall
101 North McDowell Straet
Charlotte, North Carolina 28204

Dear Mr. Daly:

This refers to Chapter 33 (1581), which provides for a
nethod of election for the county board of educatien with seven
single-member districts and two at-large positions, the
districting plan, a 40-percent plurality vote requirement,
concurrent terms for the at-large positions, the procedure for
filling vacancies, and the implementation schedule in Anson
County, North Carclina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act, as amended,

42 U.S.C. 1973c. We received the information to complete your
submission on July 24, 19%%1.

We have carefully considered the information you have

provided, as well as information from the Census, other

- interested parties, and the federal court litigation concerning
the county school board’s method of election. At the outset, we
note that this submission follows two previous Section 5
ocbjections to the method of electing the county school board. In
December 1987, we interposed an objection to the majority vote
requirement contained in Chapter 216 (1977). 1In May 1990, we
interposed an objection to the revised method of election
contained in Chapter 288 (1989) insofar as it included at-large
elections with staggered terms and a 40-percent plurality vote
requirement for two of the nine seats on the school beard. On
both occasions, we found that black voters had limited success
electing candidates of their choice for local offices in
countywide elections due to prevailing patterns of racially
polarized voting.
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The-election plan in the current submission retains the same
features as the plan contained in Chapter 288 .(1%8%), except that
the elections for the two at-large seats would be held '
concurrently, thereby affording voters tha opportunity to engage
in single-shot voting for those seats. Under Section 5, the
board has the burden of showing that the proposed changes do not
have a racially discriminatory purpose and will not have a
racially discriminatory effect. See v.

411 U.S. 526 (1973); see also the Procedures for the
Administration of Section 5 (28 C.F.R. 51.52).

*

To meet this burden, the board has asserted that black
voters would have a reasonable opportunity to elect a candidate
of their choice to an at-large seat due in part to a reduction in
polarized voting, which it contends was exhibited in recent
elections for statewide office. We have analyzed the board’s
assertion in light of the evidence that, as was the case with the
previous decision to retain two at-large seats, thes current
proposal is based upon the self-preservation interests of
incumbent white board members, five of whom reside in the same
single~menber district. Our analysis of elections for local
oftices sinca 1980 shows a pattern of racially polarized voting,
with the candidates for such offices supported by black voters
usually being defeated. This pattern continued through the most
recent election and, coupled with the interests of white
incumbents in retaining the at-large seats for their perceived
benefit, it raises concerns that the opportunity for single-shot
voting contained in the present proposal still dcoes not provide
to black voters a realistic opportunity to elect a candidate of
their choice to one of those positions. While we recognize that
incumbency preservation is not necessarily an inappropriate
consideration, it may not ba accomplished at the expense of
minority voting potential. Sea Garza v. County of lLos Angeles,
918 F.2d 763 (9th Cir. 1990), cert. denijed, 59 U.S.L.W. 3461
(1991) ; Ketchum v. Bryne, 740 F.2d 1398, 1408-09 (7th Cir. 1884},
cert. deniedq, 471 U.S. 1135 (1$85).

In addition, the school board has failed to establish that
interests other than incumbency protection would ba served by
retaining the at-large seats. For example, the school board has
not attempted to show that the county commission has been
hampered in any way by its use of a single-member district
system. Moreover, we are aware that, notwithstanding the
settlement of the litigation concerning.the board’s method of
election, leaders of the black community continue to oppose the
inclusion of the two at-~large seats in the proposed system.
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In these circumstances, we are unable to conclude that the
Board has met its burden under Section 5. Therefore, on behalf
of the Attorney General, I must object to Chapter 33 (1991)
inscfar as it includes two at-large positions and the 40-percent
plurality requirement for nomination for those positionc.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the propcosed changes have neither
the purpose nor will have the effect of denying or abridging the
right to vote on account of race or color. 1In addition, you may
request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, Chapter 33 (1991)
continues to be legally unenforceable. ¢lark v. Roemer,

59 U.S.L.W. 4583 (U.S. June 3, 1951); 28 C.F.R. 51.10 and 51.45.

Because the districting plan and the other proposed changes
are related to the objectionable method of election, the Attorney
General will make no determination recarding those changes at
this time. 28 C.F.R. 51.22(b).

To enable this Department to meet its responsibilities to
enforce the Voting Rights Act, please inform us, within 20 days,
of the course of action the Anson County Board of Education plans
to take with respect to these matters. If you have any
questions, feel free to call David Marblestone (202-307-3113), an
attorney in the Voting Section.

Sincerely,

- John R. Dunne
ASsistant Attorney General
civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assisiars Atorney General Wéshingion, DC 20035

Tiare B. Smiley, Esq.
i ty At
g?gflgixozgg Y orney General DEC 18 1SS!

Raleigh, North Carolina 27602-062%
Dear Ms. Smiley:

This refers to Chapter 675 (1991), which provides for the

1991 redistricting and a change in the method of election from 42
single-member districts and 30 multimember districts to 75
single-member districts and 20 multimember districts for the
House of Representatives; Chapter 676 (1991), which provides for
the 1991 redistricting plan and a change in thea method of
election from 22 single-member districts and 28 multimember
districts to 34 single-member districts and 8 multimember
districts for the Senate; and Chapter 601 and Chapter 761 (1991},
which provide for the increase from eleven to twelve
congressional districts and the 1891 redistricting plan for the
congressional districts for the State of North Carolina,
subnitted to the Attorney General pursuant to Section 5 of the

- Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We
received your response to our request for more information on
November 5, 1991; supplemental information was received on
November 18, 20, 21, 25, 26 and 27, and December 4, 10, 12 and
13, 19%91.

We have carefully considered the information you have
provided, as well as Census data and information and comments
from other interested persons. At the outset, we note that 49 of
North Carolina‘s 100 counties are covered under the special
provisions of Section 5 of the Voting Rights Act. As it applies
to the redistyricting process, the Voting Rights Act requires the
Attorney General to determine whether the submitting authority
has sustained its burden of showing that each of the legislative
choices made under a proposed plan is free of racially
discriminatory purpose or retrogressive effect and that the
submitted plan will not result in a clear violation of Section 2
of the Act. In the case of statewide redistrictings such as the
instant ones, this examination regquires us not only to review the
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overall impact of the plan on minority voters, but alsoc to
undgrstapd the reasons for and the impact of each of the
1§glslatxve choices that were made in arriving at a particular
plan.

In making these judgments, we apply the legal rules and
precedents established by the federal courts and our published -
adnministrative guidelines. See, e.g., 28 C.F.R. 51.52(a), 51.85,
51.56. TFor example, we cannot preclear those portions of a plan
where the legislature has deferred to the interests of incumbents
while refusing to accommodate the community of interast shared by
insular minorities, see, e.g., Garza v. Los Angeles County, 918
F.2d 763, 771 (9th cCir. 19%0), cert. denied, 111 S. Ct. 681
(1951); Ketchum v. Bvrne, 740 F.2d 1388, 1408-09 (7th Cir. 1984),

e ied, 471 U.S. 1135 (1985), or where the proposed plan,
given the demographics and racial concentrations in the
jurisdiction, does not fairly reflect minority voting strength.
Ihornburg v. Gingles, 478 U.S. 30 (1986); Hastert v. State Board
i ' F. Supp. (N.D. I11l., Nov. 6, 18%1), 1991
WL 228185; Wilkes Countv, Georgla v. Un ates, 450 F. Supp.
1171, 1176 (D.D.C. 1978), aff’d, mem., 439 U.S, 999 (1s78).

Such concerns are frequently related to the unnecessary
fragmentation of minority communities or the needless packing of
minority censtituents into a minimal number of districts in which
they can expect to elect candidates of their choice. See 28
C.F.R. 51.59. We endeavor to evaluate these issues in the
context of the demographic changes which compelled the particular
jurisdiction’s need to redistrict and the options available to
the legislature. Finally, our entire review is guided by the
principle that the Act ensures fair electian opportunities and
does not require that any jurisdiction guarantee minority voters
racial or ethnic proportional results. :

With this background in mind, our analysis shows that, in
large part, the North Carolina House, Senate and Congressional
redistricting plans meet the Section 5 preclearance regquirements.
Each plan, however, has particular problems which raise various
concerns for us under the Voting Rights Act. We describe each of
these problem areas separately below.

Respecting the House plan, the proposed configuration of
district boundary lines in the following three areas of the state
appear to minimize black voting strength: the Southeast area,
involving Sampson, Pender, Bladen, Duplin, New Hanover, Wayne,
Lenoir and Jones Counties; the Northeast area in which the state
proposes to create District 8:; and Guilford County.

In general, it appears that in each of these areas the state
does not propose to give effect to overall black voting strength,
even though it seems that boundary lines logically could be drawn
to recognize black population concentrations ia each area in a
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However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the change in the length
of the term of the judge elected in 1990 to £ill a vacancy in
multimember superior court District 3A continies to be legally

unenforceable. Clark v. Roemer, 111 S.Ct. 2096 {1891); 28 C.F.R.
51.10 and 51.45. - . ’

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the State of
North Carolina plans to take concerning this matter. If you have
any questions, please call J. Gerald Hebert (202~307-6292),
Deputy Chief of the Voting Section. Refer to File Nos. 91-3884

and 91-3885 so that your correspondence will be channeled
properly.

Sincerely,

John R. Dunne
ASsistant Attorney General
¢ivil Rights Division
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U.s. Depamﬁem‘ of Justice
Civil Rights Division

Offfce of the Astistant Attorey Generel " Weshingron, B.C. 20530

- JAN2T 892

George Daly, Esq.

Suite 226, One North McDowell
101 North McDowell Street
Charlotte, North Carclina 28204

Dear Mr. Daly:

This refers to your request that the Attorney General
reconsidexr the September 23, 1991, objection under Section 5 of
the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c, to
Chapter 33 (1991), which provides for a method of election for
the Board of Education of Anson County, North Carolina. We
received your letter on November 27, 1991.

We hava reconsidered cur earlier determination in this
matter based on the information and arguments you advanced in
support of your request, along with other information in our
files. After reviewing the information available to us, we do

not see any arquments that would provide a basis for changing our
original determination.

In light of these considarations, I remain unable to
conclude that the Anson County Board of Education has carried its
burden of showing that the submitted changes have neither a
discriminatory purpose nor a discriminatory effect. See
v, ¢ 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section 5 (28 C.F.R. 51.52).

Therefore, on behalf of the Attorney General, I must declines to
withdraw the cbjsction to Chapter 33.

As we previously advised, you may seek a declaratory
judgment from the United States District Court for the District
of Columbia that the proposed change has neither the purpose nor
will have the effect of denying or abridging the right to vote on
account of race or color. We remind you that until such a
judgment is rendered by that court, the objection by the Attorney
General remains in effect and the proposed change continues to be
legally unenforceable. 28 C.F.R. 51.10 and 51.48(4d).

We are concerned that no elections for the Board have been
held since 1988, and Board members who have been elected under
the at-large election system are continuing to hold over in
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offica. Your November 21, 1991, letter atates that our “failure
to reconsider [the objection] may well mean that the Board
decides to walt and see what happens next, rather than spend
scarce money looking for a solution.” wWe believe that the better
course would be for tha Board to seek to implement an election
plan that satisfies the Voting Rights Act. In any event, in
light of the Board’s course of conduct and your representations,
we have a responsibility to consider what further action may be

necessary and appropriate to ensure prompt compliance with the
Voting Rights Act.

To enable us to meet our responsibility under the Voting
Rights Act, please inform us at your earliest convenience of the
action the Board plans to take regarding this matter. If you
have any questions, you should call Steven H. Rosenbaum (202~
307-3143), Deputy Chief of the Voting Section.

Sincerely,

John R. Dunne
tant Attorney General
Civil Rights Division

As
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U.S. Department o. astice

Civil Rights Division

Office of the Azzisiant Attorney General Washingran, D.C. 20530
April 21, 1992

James R. Trotter, Esg.

General Counsel

State of North Carolina
Office of the Governor

116 West Jones Street

Raleigh, North Carolina 27611

Dear Mr. Trotter:

This refers to the change in the length of terms of the
judges elected in 1990 to f£ill vacancies in Districts 3A and 7A
of the Superior Court of the State of North Carolina, submitted
to the Attorney General pursuant to Section 5 of the Voting
Rights Act of 1965, as amended, 42 U.S5.C. 1973c. We received
your response to our request for additional information on
February 21, 1991.

We have considered carefully the information you have
provided, as well as information received from other interested
persons, and our prior Section 5 reviews of superior court
changes. In your submissions, you suggest that there has not
been any change affecting voting within the meaning of Section 5
as a result of the Governor’s decision to provide for eight-year
terms of office for the judges at issue. We do not agree. In
the past, those superior court judges who were elected to fill
vacancies served only the remainder of the eight-year term. The
submitted changes provide that the judges at issue will serva for
a full eight-year term. These changes determine when elactions
will be held for the two affected judgeships and, with regard to
the positiong in District 3A, whether the elections'will be
concx;rrent or staggered. These kinds of changes are covered by
Section 5.

The Attorney General does not interpose any objection to the
granting of an eight-year term of office to the superior court
judge slected in 1990 to £ill a vacancy in single-member superior
court District 7A. However, we note that Section 5 expressly
provides that the failure of the Attorney General to object does
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not bar subsequent litigation to enjein the enforcement of the

changes. See the Procedures for the Administration of Section s
(28 C.F.R. 51.41).

We cannot, however, reach a similar conclusion with regara
to the granting of an eight-year tern of office to the superior
court judge elected in 1990 to £ill a vacancy in multimember
judicial District 3a, which is comprised of Pitt County.. This
proposed change would have the effect of eliminating concurrent
terms in District 3A, thereby eliminating the opportunity teo
single-shot vote.

As you know, we previously have interposed an objection to
the use of numbered posts in multimember districts of the state’s
superior court. Numbered posts in multimember election districts
eliminate the opportunity for minority voters to employ single-
shot voting. Such a change may, in the context of racially
polarized voting, adversely affect minority voters’ attempts to
elect representatives of their choice. We note that the state
subsequently abandoned the use of numbered posts.

In District 3A, the staggering of terms, like numbered
posts, would have the effect of eliminating the opportunity to
single-shot vote. Our analysis of election returns in District
3A indicates that racially polarized voting exists in Pitt
County. In the context of such polarized voting patterns,
single-shot voting provides minority voters an opportunity to
attempt to elect representatives of their choice. Therefore, the
staggering of terms of superior court judges in multimember
District 3A will “lead to a retrogression in the position of ...
minorities with respect to their effective exercise of the

electoral franchise.” PBeer v. United States, 425 U.S. 130, 141
{1976) .

Section 5 requires the state to demonstrate that the
proposed change “does not have the purpose and will not have the
effect of denying or abridging the right to vote on account of
race or color.” 42 U.S.C. 1373c. In light of the considerations
discussed above, I cannot conclude, as I must under the Voting
Rights Act, that the burden has been sustained in this instance.
Accordingly, on behalf of the Attorney General, I must object to
the change in the length of the term of the judge elected in 1990
to £ill a vacancy in multimember superior court District 3A.

We note that under Section 5 you have the right to seek a
declaratory judegment from the United States District Court for
the District of Columbia that the proposed change has neither the
purpose nor will have the effect of denying or abridging the
right to vote on account of race or coler. In addition, you may
request that the Attorney General reconsider the objection.
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However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the change in the length
of the term of the judge elected in 1990 to €ill a vacancy in
multimember superior court District 3A contiiues to be legally

unenforceable. glark v. Reemer, 111 S.Ct. 2096 (1991); 28 C.F.R.
51.10 and 51.45. .

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the State of
North Carolina plans to take concerning this matter. If you have
any questions, please call J. Gerald Hebert (202-307-6292),
Deputy Chief of the Voting Section., Refer to File Nos. 91-3884
and 91-3885 so that your correspondence will be channeled
properly.

Sincerely,

AEsistant Attorney General
Civil Rights Division
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Ll LAEPULUIITIN UL Jusin G

Civil Rights Division

Offtce of the Assistans Aitomey Ceneral Washington, D.C. 20530

n

November 16, 1993

Charles M. Hensey, Esq.

Special Deputy Attorney General
Elections Section

Department of Justice

P. 0. Box 629

‘Raleigh, North Carolina 27602-0629

Dear Mr. Hensay:

This refers to Chapter 74 (1993), insofar at it postpones
the implementation of mail-in voter registration from July 1,
1993, to January 1, 1995, in the State of North Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. Wa
received your response to our request for additional information
on September 17, 1993; supplemental information was received on

November 15, 1993.

We have considered carefully the information you have
provided, as well as information from other interested persons.
According to the 1930 Census, black residents comprise 21.9
percent of the state’s total population and 20.0 percent of the
state’s voting age population. Based on the most recent
registration data available (for Octcber 1993), the percentage of
voting age blacks who are registered to vote continues to lag
behind the percentage of registered whites of voting age.
statewide, 61.6 percent of eligible blacks are registered
compared to 72.95 percent of eligible whites; in the 40 counties
covered by Section 5, the figures are 57.6 percent and 64.8
percent, respectively. With respect to Native American residents
of the state, they are primarily concentrated in Robeson County
where the Native American registration rate also is lower than
the white registration rate.
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In July 1992, the state adopted legislation to augment the
existing voter registration system to provide that residents of
the state may register to vote by mail. This new procedure was
to begin implementation on July 1, 1953, and in the intarim
period the state board of elections was to develop and approve a
mail-in registration form. This change received the requisite
Section 5 preclearance on October 15, :1992. The state board of
elections then undertook to develop the registration form, and in
April 1993 a draft form was approved by a subcommittee of a state
board advisory council. Howaver, work on the form was then
halted in light of the introduction of the instant legislation in
the state legislature, and on May 24, 1993, this legislation was
ratified delaying implementation of the mail-in system for a year
and a half until January 1, 1995. Although the state has not
received Section 5 preclearance for this delay, the state has
proceeded to implement it in contravention of Section 5.

Oon May 20, 1993, the President signed into law the National
Voter Registration Act of 1993. As stated in Section 2(b) (1) of
the Act, Congress enacted this legislation “teo establish
procedures that will increase the number of eligible citizens who
register to vote in elections for Federal office.” In that
regard, Congress acted out of a concern that “discriminatory and
unfair registration laws and procedures can have a direct anad
damaging effect on voter participation in elections for Federal
office and disproportionately harm voter participation by various
groups, including racial wminorities.” Section 2(a)(3). To
increase the opportunities to register, the Act generally
requires that states establish a number of registration
procedures, including mail-in registration. Under the terms of
the Act, North Carolina is required to have these procedures in
place for elections for Federal office by January 1, 1995.

The state contends that the proposed delay in implementing
the mail~in procedure will not have a deleterious effect on the
opportunity of minority residents to register to vote. Although
the state agrees that in the long run the use of mail-in
registration will increase voter registration, it contends that
the 18-month delay is insignificant because there are other
substantial registration opportunities, the delay is short, and
there are costs associated with implementing mail-in registration
before the date set for implementing it pursuant to the National
Voter Registration Act.

Under the state’s registration system, the minority
registration rates continue to lag behind the white registration
rate both in the state as a whole and in the covered counties.
Indeed, we understand that the state originally adopted mail-in
registration in large part because of the perceived need to
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eliminate barriers to minority registration, and in that regard
the North Carolina system does not currently provide all the
registration opportunities contemplated by the Natjional Voter
Registration Act. 1In addition, we cannot view the 18-month delay
as being insignificant given that it includes an entire election
cycle -- the 1994 elections == in which the state'’'s congressional
delegation, the entire state legislature, and many county offices
will be up for election. In these circumstances, we cannot say
that the state has met its burden of showing that the delay will
not “lead to a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral
franchise.” Beer v. United States, 425 U.S. 130, 141 (1976).

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.
See Georgia v. . 411 U.S. 526 (1973); see also 28
C.F.R. 51.52. 1In light of the considerations discussed above,

I cannot conclude, as I must under the Voting Rights Act, that
the state’s burden has been sustained in this instance. There-
fore, on behalf of the Attorney General, I must object to the
proposed delay in the implementation of the mail-in registration
procedure. )

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed change has neither the
purpose nor will have the effect of denying or abridging the
right to vote on account of race or color. In addition, you may
request that the Attorney General reconsider the objection.
However, until the objectlion is withdrawn or a judgment from the
District of Columbia Court is obtained, the objected-to change
continues to be legally unenforceable. Clark v. Roemer, 11l S.
Ct. 2096 (1991); 28 C.F.R. 51.10 and 51.45.

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the State of
North Careolina plans to take concerning this matter. 1If you have
any questions, you should call Special Section 5 Counsel Mark

Posner, at (202) 307-~1388.
,,j)sincerely,

: ~ James PY Turner
Acting Assistant Attorney General
civil Rights Divisioen




1812

U.S. Department of Justice

Civil Rights Division

Office of the Assistant Atomey General Bleshingron, DC. 20038

February 14, 1994

Mr. James C. Drennan

Director

Administrative Office of the Courts
P. O. Box 2448

Raleigh, North Carolina 27602

Dear Mr. Drennan:

This refers to Chapter 321 (1993), which provides for the
creation of an additional judicial district (District 9A) for the
superior and district courts, and the associated redistricting of
judicial districts; the establishment of eight additional
superior court judgeships (in Districts 3B, 9A, 10aA, 15A, 17B,
20B, 25B, and 27B); the establishment of eight additional
district court judgeships in judicial districts that include one
or more covered counties (Districts 1, 3A, 6B, 8, 12, 18, 20, and
30); the reallocation of district court judges among Districts 9,
9A, and 17A; the establishment of a district attorney position in
District 9A; and the implementation schedules for the changes in
the state of North Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 19%73c. We received your responses to our
request for additional information on December 14, 1993, and
February 2, 4, and 8, 19%4.

We have considered carefully the information you have
provided, as well as information from other interested persons.
Under Section 5 of tha Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United States, 411 U.S. 526 (1973); see also
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
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In addition, Section 5 preclearance must be withheld where a
change presents a clear violation of the results standard of
Section 2 of the Voting Rights Act, 42 U.s.cC. 1973. 28 C.F.R.
51.55(b) (2). Where the submitted changes involve additional
elective positions, those changes must be reviewed in light of
the method by which the positions will be elected. :

With these standaxds in mind, the Attorney General does not
interpose any objection to the submitted changes, except for the
establishment of additional district court judgeships in
bistricts 1, 3A, 8, 12, 18, and 20, and the implementation
schedules therefor. However, we note that Section § expressly
provides that the failure of the Attorney General to object does
not bar subsequent litigation to enjoin the enforcement of the
changes. In addition, as authorized by Section 5, we reserve the
right to reexamine this submission if additional information that
would otherwise require an objection comes to our attention
during the remainder of the sixty-day review periocd. 28 C.F.R.
51.41 and 51.43.

The district court system was established in 1965 as a
junior trial court partner to the superior court and the election
system crafted at that time for the district court closely
tracked the system then in effect for the superior court. The
existing superior court judicial districts were used-to define
the election constituencies for district court elections and, as
with the superior court, candidates for the district court were
to run at large within these districts in partisan elections.

The numbered position requirement which was adopted for superior
court elections in 1965 was added to the district court election
system in 1969. Subsequently, when additional judicial districts
were created, they were created in tandem for both trial court
systems. The only difference between the two election systems
was the statewide election feature of superior court general
elections.

In 1987, following the preclearance a year earlier of the
establishment of the district court system, the state made
significant changes to the election system for the superior court
which are relevant to the instant review. The 1987 legislation
altered the superior court election system enhancing
substantially the opportunity of minority residents to elect
candidates of their choice to that court. The legislation
created eight districts that have black voting age population
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majorities and a ninth district that has a combined black and
Native American majority in voting age population. Two of these
districts are composed of whole counties and seven were drawn by
creating partial-county subdistricts. The legislation also
allowed for minority voters to use the election technique of
single-shot voting.in certain multi-judge districts. These
changes were adopted after the Attorney General interposed a
Section 5 objection, on April 11, 1986, to the state’s adoption.
of anti~single-shot provisions for superior court elections {the
1965 numbered position requirement and the use of staggered terms
in certain multi-judge judicial districts). The legislation also
followed the filing of a private suit challenging the superior
court method of election under Section 2 of the Voting Rights
Act. )

It appears that in the seven years since these changes were
adopted for the superior court, they generally have been
recognized as having successfully enabled minority voters to gain
a voice in the election of superior court judges while not
hindering the ability of the superior court system fairly and
impartially to administer justice. Whereas at the time the
legislation was adopted only cone black person had been elected to
the superior court, currently 13 of the court’s 82 judges are
minorities (ten elected from the majority-minority districts).

In adopting these changes for the superior court, however,
the state chose to partially sever the historic link between the
election systems for the two trial courts. The two majority-
minority superior court districts that were created by
reallocating whole counties (Districts 6B and 16B) also have been
established for district court elections. But the state has left
unaltered for district court elections those districts from which
majority-minority subdistricts were created for the superior
court, and also has maintained the use of numbered positions and
staggered terms in district court elections. This apparently has
resulted in minority voters having substantially less opportunity
to elect candidates of their choice to the district court. For
example, while the district court has over twice as many judges
as the superior court (180 to 82), the number of minorities
currently serving on the district court is only one more than now
serve on the superior court.

The state has set forth a number of reasons for declining to
apply, except to a limited extent, the 1987 superior court
changes to the district court. The state contends that at~large
elections and anti-single-shot provisions insulate district court
judges from undue’ influence at the polls from particular advocacy
groups. The state also contends that the ability of district
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court judges to impartially administer justice might be
compr?mised if, by creating subdistricts in certain areas, some
district court judges no longer both served in and were elected
from the same geographic area; the concern, in this regard, is
that a judge might be biased in favor of litigants who reside in
his or her subdistfrict. Further, the state asserts that the use
of numbered positions and staggered terms assures that incumbent
judges need not oppose each other for ‘election, which in turn,
the state asserts, promotes cooperation and collegiality among
the district judge corps.

Each of these concerns, however, appears to be rebutted by
the state’s effective implementation of the 1987 changes to the
superior court election system, or by the state’s long standing
system of rotating superior court judges outside the judicial
districts in which historically they have been nominated.
Furthermore, we note that information we have obtained about the
adoption in 1969 of the numbered position requirement for
district court elections suggests that, at least in part, it was
invidiously motivated. In that regard, we note that numbered
positions were generally regarded at that time as a means for
limiting the opportunity of minority voters to effectively
participate in state elections, and that this feature of the
district court election system was added immediately following
tha election in 1968 of the first black member of the district
court bench, in an election (in District 18) where black voters
effectively made use of the single-shot device.

It is in this context that wa have reviewed the eight
district court judgeships which the state proposes to add to
covered judicial districts. As stated above, two of the
judgeships are being precleared in this determination letter; one
is being added to black-majority District 6B, where black voters
have a substantial electoral opportunity, and the other is being
added to District 30, which is only 1 percent black in voting age
population.

The other six districts range in voting age population
between 18 percent and 33 percent black, and it appears that in
these districts black voters have only a limited electoral
opportunity. Our analysis indicates that elections in the
counties that compose these districts are characterized by a
pattern of polarized voting. 7Two of the districts, Districts 12
and 18, have been divided into subdistricts for superior court
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elections. District 12, where the state proposas to elect seven
district court judges, has three subdistricts, one of which is 46
percent black in voting age population but includes the generally
nonvoting population of Fort Bragg. District 18, where the state
proposes to elect eleven district court judges, is divided into
five superior court subdistricts, one of which is 63 percent
black in voting age population. ' Similarly, it appears that in
Districts 1 (three proposed judges), 3A (four proposed judges), 8
(six proposed judges), and 20 (seven proposed judges), the black
population may be sufficiently large and geographically compact
to constitute a majority in a subdistrict. In addition, it
appears that the electoral opportunity of black voters would be
enhanced in these districts were the state to eliminate its anti-
single-shot provisions (numbered positions and staggered terms).

In light of these considerations, I cannot conclude, as I
must under the Voting Rights Act, that the state has made the
necessary showing under Section 5. Therefore, while we do not in
any way question the state’s need for establishing additional
district court judgeships, I must, on behalf of the Attorney
General, object to the additional judgeships for Districts 1, 3a,
8, 12, 18, and 20 in the context of tha existing at-large
election systen.

With respect to the implementation schedules for these
judgeships, the Attorney General will make no determination since
these changes are directly related to the establishment of the
judgeships. 28 C.F.R. 51.35.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States bistrict Court for
the District of Columbia that the objected-to changes have
neither the purpose nor will have the effect of denying or
abridging the right to vote on account of race or color. 1In
addition, you may request that the Attorney General reconsider
the objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
objected-to changes continue to be legally unenforceable. Clark
v. Roemexr, 111 S. Ct. 2096 (1991); 28 C.F.R. 51.10 and 51.45.
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the State of
North Carclina plans to take concerning this matter.

If you have
any questions, you should call Special Section 5 Counsel Mark
Posner, at (202) 307-1388.

s incer;% i

James P. Turner
Acting Assistant Attorney General
Civil Rights Division
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: . U, Ueparument - suce
Civil Rights Division

Offtce of the Astistent Altormey Ceneral Weshingron, D.C. 20530

Michael Crowell, Esg. APR 25 1994

Tharrington, Smith & Hargrove
P. O. Box 1151 .
Raleigh, North Ca;olina 27602-1151

Dear Mr. Crowsll:

This refers to the annexation (Ordinance No. 0-1994~-01) to
the City of Laurinburg in Scotland County, North Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We
received your submission on February 23, 1994.

We have considered carefully tha information that you have
provided, as well as Census data and comments and information
from other interested persons. According to the 1990 Census, the
‘city’s total population consists of 11,643 persons of whom 5,218
(44.8 percent) are black. Black voters constitute 39.1 percent
of the voting age population. The proposed annexation adds
approximately 4,109 persons as city residents, only 800 of whom
(19.5 percent) are black. Thus, the addition of this area to the
city would decrease the black share of the city’s population by
6.5 percentage points, from 44.8 percent to 38.3 percent. The
black share of the city’s voting age population would decrease
from 39.1 percent to 32.6 percent.

The city elects its five-member city council at large to
staggered terms with a plurality vote requirement. Our analysis
of municipal elections reveals an apparent pattern of racially
polarized voting that has limited the ability of black voters to
elect their preferred candidates. Thus, in this context, the
reduction in the black share of the city’s population as
effectuated by the proposed annexation would further limit the
opportunity of black voters to elect their candidates of choice
to the city council.
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You have represented in your submission that the city
intends to ameliorate the impact of this annexation on bhlack
voting strength by changing its existing method of slection to
include a districting plan from which black voters will have
greataxr opportunities to elect their preferred candidates than at
present. We understand, howaver, that any change in mathod of
electing the city council is subject to state legislative
approval and that the city has not yet obtained authorization to
adopt such a change. Accordingly, the only system under which we
can analyze the submitted annexation is the existing, at-large,
electoral system..

Under Sectidn 5 of the Voting Rights Act, the submitting
authority has the burdsn of showing that submitted changes havae
neither a discriminatory purpose nor a discriminatory effect.

V. , 411 U.S, 526 (1973): see also 28 C.F.R.
51.52. Annexations that result, as here, in a significant
decrease in the minority proportion of a city’s population have
such a proscribed effect, and, therefors, may satisfy Section 5
enly if the method used for electing the city’s governing body
7tairly reflects the strength of the [minority] community as it
exists after the annexation.” V.
422 U.S. 358, 370-71 (1975). 1In light of the considerations
discussed above, I cannot conclude, as I must under the Voting
Rights Act, that the city’s burden has been sustained in this
instance. Therefora, on behalf of the Attorney General, I must
object to the proposed annexation occasioned by the City of
Laurinburg’s adoption of Ordinance Number 0-1994~01.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed annexation will have
neither the purpose nor will have the affect of denying or
abridging the right to vote on account of race or color. In
addition, you may request that the Attorney General reconsider
the objection. In this regard, shculd the city change its method
of election and adopt a new system that comports with the legal
standards set forth in City of v. , supra.
we would be willing to reconsider this objection at the time that
Section 5 preclearance is sought for that change and any related
districting proposal. However, until the objection is withdrawn
or a judgment fron the District of Columbia Court is obtained,
the proposed annaxation continues to be legally unenforceable
insofar as it affects voting. See Dotson v. City of Indianocla.
514 P. Supp. 397, 403 (N.D. Miss. 1981 (three-judge court)
(municipal residents of areas annexed after Section 5 coverage
date may not participate in municipal elections unless and until
the annexations receive Section 5 preclearance). See also Clark
v. Roemer, 111 S.Ct. 2096 (1991); 28 C.F.R. 51.10 and 51.45.
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the City of
Laurinburg plans to take concerning this matter. If you have any
questions, you should call Ms. Delora L. Kennebrew (202-307-
3718), a Deputy Chief in the Voting Section.

Sin

Deval L. Patrick
Assistant Attorney General
Civil Rights Division .
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: US. Deparni™s of Justiée
Civil Rights Division

Office of the Assistans Atomey General Washington, D.C. 20035 .i.EL’ FE

. f
Michael Crowell, Esq. . S, JUN 24 1994

Tharrington, Smith & Hargrove
P. 0. Box 11851
Raleigh, North Carolina 27602~1151

Dear Mr. Crowell:

This refers to the change in the methed of electing city
councilmenbers from at large to two double~member districts and
ona at large, the districting plan and an implementation schedule
for the City of Laurinburg in Scotland County, North Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We
received your submission on May 17, 1594.

This also refers to your request that the Attorney General
reconsider and withdraw the April 25, 1994, objection urder
Section 5 to the city’s adoption of an annexation (Ordinance
No. 0~1994-01). We received your request on May 17, 1994.

As noted in our cbjection letter, the annexation would .
reduce significantly thae black proportion of the city’s total
population. Our analysis showed that, in the context of racially
polarized voting, the existing at-large method of election for
the city council would not fairly reflect black voting strength
in the expanded city, and accordingly, an cbjection was
interposed. Sea City of Richmond v. United States, 422 U.S. 358
(1975} .

Under the proposed election system, city councilmembers
would be elected from two double~-member districtsg, one of which
has a black population of 62.9 percent. Our analysis shows that
this system would fairly recognize black voting strength in the
expanded city and therafore resolvas our Section 5 concerns.
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Accordingly, I hereby withdraw the objection to the
annexation identified by Ordinance No. 0-1994-01 and interpose no
objection to the change in method of election, districting plan
and implementation schedule. However, we note that Secticn 5
expressly provides that the failure of the Attorney General to
object does not bar subsequent litigation to enjoin the
enforcement of the changes. 'In addition, as authorized by
Section 5, we reserve the right to reexamine this submission if
additional information that would otherwise requira an objection
comes to our attention during the remainder of the sixty-day
review period. See the Procedures for the Administration of
Section 5 (28 C.F.R. 51.41 and 51.43).

Since the Section 5 status of the proposed annexation is at
issue in Speller v. City of Laurinburg, No. 3:93 CV 365, we ares
providing a copy of this letter to the court and counsel of
record in that case.

Sincerely,

Assistant Attorney General
civil Rights Division

cc: Honorable William L. Osteen, Jr.
United States District Judge

Counsel of Record
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Attorney General Washington, D.C. 20530

September 13, 1994

William Sam Byassee, Esq.

Smith, Helms, Mulliss & Moore

P. O. Box 21927

Greensboro, North Carolina 27420

Dear Mr. Byassee:

This refers to the increase in number of commissioners from
five to six, the change in method of election from at large to
four single-member districts and two at large {(with no numbered
positions), and the districting plan for the Town of Mt. Olive in
Wayne County, North Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973c. We received your responses to our
request for additional information on July 15 and August 31,
1994,

We have considered carefully the information you have
provided as well as information from other interested persons.
According to the 1990 Census, the population of Mt. Olive
(including several post-1990 annexations) is approximately 4,700,
of whom about 53 percent are black. About 49 percent of the
town’s voting age population is black and currently blacks
constitute 45 percent of the town’s registered voters. The town
is governed by a mayor and a five-member board of commissioners
elected at large, by plurality vote, to two-year concurrent
terms. The commissioners are elected without designated posts
which permits the use of the election device of single-shot
voting.

Despite the town’s substantial minority population and
numerous black candidacies, there has never been more than one
black elected to the board of commissioners at any one time.
This appears to be the result of a pattern of racially polarized
voting. This election history led representatives of the black
community to file suit in May 1993 under Section 2 of the Voting
Rights Act, 42 U.S.C. 1973, challenging the at-large method of

election. Fussell v. Town of Mount Olive, C.A. No. 93-303-
CIV-5-D (E.D.N.C.).
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The filing of the Section 2 suit impelled the town to adopt
a new method of election, however, the town chose to adopt the
system now submitted for Section 5 review over the strenuous
opposition of the Section 2 plaintiffs and the black community in
general. Particular concern was raised regarding the opportunity
of black voters to elect their preferred candidate to either of
the at-large seats (as well as concerning the unnecessary
”packing” of black population in a 97 percent black district).
Our analysis suggests that given the presence of polarized voting
and the limited success that black voters have enjoyed when five
at-large seats are elected, there is considerable doubt as to
whether black voters would have a significant opportunity to
elect any at-large member under the proposed election method.

The board of commissioners proposed the instant electicn
plan in September 1993, after the Section 2 plaintiffs agreed in
July 1993 to the hoard’s proposal to settle the lawsuit by
adopting a plan of four single-member districts and one at-large
seat. The change in the board’s position followed an August
public hearing in which black residents unanimously supported the
adoption of a district method of election while several white
leaders opposed altering the at-large system. Subsequently, in
November 1993, when one of the klack plaintiffs was elected to
the board (as its only black member), the board petitioned the
Section 2 court to prohibit her from participating in board
discussions or voting on the method of election issues raised by
the Section 2 litigation. The court denied the board’s request.

The board asserts that it shifted to the proposed 4-2
approach in order to encourage voter participation. However, the
board has not provided any explanation as to why adding just one
additional at-large seat would yield a measurable difference in
voter participation. Similarly, it has not provided any concrete
explanation as to why this consideration was not a factor when it
entered into the July 1993 agreement with plaintiffs or how it
came to conclude between July and September 1393 that this
consideration was of such weight that it justified withdrawing
from the agreement with the plaintiffs. 1In these circumstances,
the board has not offered any convincing nonracial explanation
for its adoption of the proposed 4-2 plan.

Under Section 5 of the Voting Rights Act, the town has the
burden of showing that the submitted changes have neither a
discriminatory purpose nor a discriminatory effect. Georgia v.
United States, 411 U.S. 526 (1973); see also the Procedures for
the Administration of Section 5 (28 C.F.R. 51.52). In light of
the considerations discussed above, I cannot conclude, as I must
under the Voting Rights Act, that the town’s burden has been
sustained in this instance with regard to the proposed method of
election. Therefore, on behalf of the Attorney General, I must
object to the four district, two at-large method of election,
including the proposed increase from five to six commissioners.
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With regard to the districting plan, since this change is
directly related to the unprecleared method of election, the

Attorney General will make no determination with respect to this
matter.

We note that-under Section 5 the Town of Mt. Olive has the
right to seek a declaratory judgment from the United States
District Court for the District of Columbia that the objected-to
changes have neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. 1In addition, the town may request that the Attorney
General reconsider the objection. However, until the objection
is withdrawn or a judgment from the District of Columbia Court is
obtained, the objected-to changes continue to be legally
unenforceable. (Clark v. Roemer, 500 U.S. 646 (1991); 28 C.F.R.
51.10 and 51.45.

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the Town of
Mt. Olive plans to take concerning this matter. If you have any
questions, you should call Special Section 5 Counsel Mark A.
Posner, at (202) 307-1388.

Sincerely,

v

Devaf=E? Patrick

Assistant Attorney General
Civil Rights Division
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U.S. Department. .~ Justice

Civil Rights Division

Office of the Assisiant Antorney General Washington, D.C. 20035

MAY 3 0 1905

Mr. James C. Drennan

Director

Administrative Offics of the Courts
P. O. Box 2448

Raleigh, North Carolina 27602

Dear Mr. Drennan:

This refers to the request that the Attorney General
reconsider and withdraw the February 14, 1994, objection
interposed under Section 5 of the Voting Rights Act, 42 U.S.C.
1973c, to Chapter 321 (1%93) insofar as that legislation provides
for the establishment of an additional district court judgeship
in judicial bDistrict 1 in the State of North Carolina. We
received your request on March 28, 1995; supplemental information
was received on May 23, 1995.

The state’s request is based on the election in November
1994 of the Honorable J.C. Cole, a black individual, to an
existing district court position in this district. Judge Cole
succeeded his wife, thes Honorable Janice Cole, who stepped down
from the bench in 1994 to become United States Attorney for the
Eastern District of North Carolina. .

District 1 covers saven counties in the northeastern portion
of the state and, according to the 1990 Census, is 25 percent
plack in voting age population. The judgeship created by Chapter
321 would be the district’s fourth. We have carefully considered
the election of Judga Cole in 1994, as well as the election of
Ms. Cola in 1990, other information in our files, and comments
from interested persons. Based on this review, we conclude that
the establishment of the fourth District 1 judgeship satisfies
the Section 5 preclearance standards. Accordingly, pursuant to
Section 51.48(b) of the Procedures for the Administration of
Section 5 (28 C.F.R.}, the objection interposed to this change is
hereby withdrawn. In addition, the Attorney General does not
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interpese any objection to the schedule for implementing this
change. However, we note that the failure of the Attorney
General to object does not bar subsequent litigation te enjoin

the enforcement of these changes. See 28 C.F.R. 51.41.

Deva¥ L. 4
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Attoruey General Washington, D.C. 20035
The Honorable Jack- Cozort 1
Acting Director JAN ! 1696

Administrative Office of
the Courts
P.O. Box 2448
Raleigh, North Carolina 27602

Dear Judge Cozort:

This refers to your request that the Attorney General
reconsider and withdraw the February 14, 1994, objection
interposed under Section 5 of the Voting Rights Act, 42 U.S.C.
1973¢, to Chapter 321 (1993), insofar as that legislation
provides for the establishment of an additional judgeship in
North Carolina District Court Districts 3A, 8, 12, 18 and 20.
We received your request on November 7, 1395; supplemental
information was received on December 20, 1995, and January 3,
1996.

We have reconsidered cur earlier determination in this
matter based on the information and arguments you have advanced
in support of your request, along with the other information in
our files and comments received from other interested persons.
Accordingly, pursuant to Section 51.48(b) of the Procedures for
the Administration of Section % (28 C.¥.R.), the objectiocn
interposed to Chapter 321 (1993), insofar as that legislation
provides for the establishment of an additional judgeship in
North Carolina District Court Districts 3A, 8, 12, 18 and 20, is
hereby withdrawn. However, we note that the failure of the
Attorney General to object does not bar subsequent litigation to
enjoin the enforcement of the changes. See 28 C.F.R. 51.41.

Sincerely,
gqau,m

Deval L. Patrick
gistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Offtce of the Assisiant Attorney Genersl Weshingron, D.C. 20530

February 13, 1996

Charles M. Hensey, Esqg.

Special Deputy Attorney General
P.0O. Box 629

Raleigh, North Carolina 27602-0629

Dear Mr. Hensey:

This refers to Chapter 355 (1995), which prohibits state
legislative and Congressional district boundaries from crossing
voting precinct lines unless the districts are found in violation
of Section 5 of the Voting Rights Act, for the State of North
Carolina, submitted to the Attorney General pursuant to Section 5
of the Voting Rights Act, 42 U.S.C. 1973c. We received your
responses to our November 13, 1995, request for additional
information on December 15, 199%, and February 8, 1996.

We have considered carefully the information provided in
this submission and in the State’s submissions of its 1991 and
1992 Congressional, State Housa, and State Senate redistricting
plans, as well as Census data and information and commentsa
recaived from other interested persons. As you know, we
interpcsed Section 5 objections to the 1991 Congressional, State
House, and State Senate redistricting plans.

wWhen we objected to the 1991 rediatricting plans, we
explained that the choices made by the legislature resulted in
boundary line configurations that did not fairly recognize
minority voting strength. In the context of the apparent pattern
of racially polarized voting in some areas of North Carolina, the
fact that minority population concentratiens in those areas were
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submerged in majority white areas meant that minority voters
would not have an equal opportunity to elect candidates of
choice. We noted that alternative redistricting plans were
available which would have fairly raecognized minority voting
strength. These alternatives had been reajected, at least in
part, because they violated the established criterion of
splitting as few precincts as possible. The redistricting plans
adopted by the legislature in 1992 split precincts, in part, to

fairly recognize black voting strength. They received Section 5
preclearance.

Under existing state law, county election officials may use
their discretion with regard to the population size and racial
composition of the precincts. Until now, in the context of
redistricting, the size and composition of the precincts were of
little relevance baecause the legislature could draw district
lines through the precinct lines for any number of reasons (8.9,
to protect incumbents, to voluntarily satisfy the Voting Rights
Act, etc). However, under the proposed legislation, the size and
composition of the precincts takes on new importance. Because
precincts must be contained in their entirety within a single
district, they will be used as the building blocks for each
district. 1If precincts do not fairly reflect minority voting
strength, it is virtually impossible for the districts to do so.

We note that the proposed legislation provides that "[t}his
section does not prevent the General Assembly from taking any
action to comply with federal law. . . ." This language was
adopted to allay the concerns expressed by black legislators and
others that Chapter 355 would have a retrogressive effect on
minority voters. Although this language could conceivably
mitigate against such a potentially retrogressive effect, the
State has failed to articulate the meaning, scope, and priority
this language will receive and the guidelines that will be used
in its implementation. As a result, we can only conclude that
the legislature will have complete discretion concerning the
interpretation of what action is "nacessary to comply with
federal law" and that interpretation may or may not include the
voting Rights Act and may change depending upon the particular
composition of the laegislature.

We also note that because many of the same legislators who
were involved in or wers awars of the issues in the post-1990
Census redistricting process were also involved in the adoption
of the proposed legislation, it is likely that they were aware of
the potentially retrogressive effect of Chapter 355. In fact,
after the first version of Chaptar 355 passed, several minority
legislators specifically reminded their fellow legislators that
the precincts were split during the post-1990 Census
redistricting process to satisfy the requirements of the Voting
Rights Act. The language that was added to the legislation to
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allay the concerns raised by minority legislators and others
appears to be intentionally vague and does not specifically make
reference to the requirements of the Voting Rights Act and the
need to satisfy those requirements in the redistricting process.
Finally, the fact that the legislature added this language
suggests that the legislators were cognizant that the proposed

1egislation may not satisfy the requirements of the Voting Rights
Act, ’

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpcse nor a discriminatory effect.
Geoxgia v. : » 411 U.S5, 526 (1973); Procedures for the
Administration of Section 5, 28 C.F.R. 51.52. The existence of
some legitimate, nondiscriminatory reasons for the voting change
does not satisfy this burden. See

M » 429 U.S. 252, 265-66
{1977); city of Rome v. United Stateg, 446 U.S. 156, 172 (1380);

v. . 549 F. Supp. 494, 516-17 (D.D.c. 1982), aff’d,

459 U.S. 1166 (1983). 1In view of the legislature’s experiences
during the post-1990 Census redistricting process and the
decisions and events that occurred during the instant process, it
is virtually impossible to conclude that the legislators were
unaware of the potentially retrogressive effect of Chapter 355.
As result, we cannot conclude that State has met its burden of
proving that the adoption of Chapter 355 was free from a racially
discriminatory purpose. :

In addition, because Chapter 355 unnecessarily restricts
the redistricting process and makes it more difficult to maintain
existing majority black districts and to create new ones, the
State has not met its burden of showing that Chapter 355 will not
"lead to a retrograssion in the position of . . . minorities with
respect to their effective exercise of the electoral franchise.®
Beer v. United States, 425 U.S. 130, 141 (1976).

. In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to Chapter 355.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed change has neither a
discriminatory purpose nor effect. 28 C.F.R. 51.44. In
addition, you may request that the Attorney General reconsider
the objection. See 28 C.F.R. 51.45. However, until the
objection is withdrawn or a judgment from the District of
Columbia Court is obtained, Chapter 355 continues to be legally
unenforceable. See Clark v. Ro . 500 U.S. 646 (1991); 28
C.F.R. 51.10.
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To enable us to meet our responsibility to enforca the
Voting Rights Act, please inform us of the action the State of
North Carolina plans to take concerning this matter. If you have
any guestions, you should call Colleen M. Kane (202-514~6336), an
attorney in the Voting Section.

Sincerely,

Loretta King

Acting Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Attormey General Rashungron, DC, 20035

February 3, 1997

Susan K. Nichols, Esq.

Special Deputy Attorney General
P.O. Box 629

Raleigh, North Carolina 27602-0629

Dear Ma. Nichols:

This refers to Chapter 667 (1996), which creates the Butner
Advisory Council for the Camp Butner Reservation, consisting of
seven members, elected at large to four-year, staggered terms in
nonpartisan elections, and designates the implementation
scheduls, the candidate filing period, the general election date,
and the method of selecting the chair of the council for the
reservation located partly in Granville County, North Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. Ve
received your response to our September 30, 1996, request for
additional information on December 3, 1996; supplemental
information was receivaed on January 16, 1997.

We have carefully considered the information that you have
provided, as well as Census data and information from other
interested persons. As a result, the Attorney General does not
interpose any objection to the creation of the Camp Butner
Reservation, the establishment of the elected Advisory Council,
the number of officials, the term of office, the adoption of
nonpartisan eiections, the candidate tiling period, the general
election date, and the method of selecting the chair of the
council. However, we note that the failure of the Attorney
General to object does not bar subsequent litigation to enjoin
the enforcement of the changes. See the Procddures for the
Administration of Section § (28 C.F.R. 51.41).
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We cannot reach the same conclusion, however, regardi
proposed at-large method of election and the use of stggqerzg che
terms in that context. According to 1990 Census data and the
submitte§ map of ghe area, the population of the Camp Butner
Reservgtxon (hereinatter "the reservation") incliudes
approximately 6,472 persons, of whom 2,471 (38.2 percent) are
black. As of November 1996, the reservation has 2,063 registered
voters, of whom 709 (33.9 percent) are black. Most of the
reservation’s population is located in Granville County, North
Carolina. The reservation’s councilmembers will be elacted
at large to staggered (4-3) terms.

As of 1987 no black candidate had ever been elected to the
at-large elected Granville County Commission or School Board,
despite the fact that the black percentage of the county’s total
population had grown to 43 percent and multiple black candidates
had run for office. Private plaintiffs sued the county
commission alleging vote dilution, McGhee v. .
Civil Action No. 87-29-CIV-5 (E.D.N.C.), and three months later,
the United States Department of Justice sued the county school
board, United States v. , No.
§7~353-CIV-5 (E.D.N.C.). Both lawsuits were filed on the premise
that the at-large method of election for the respective governing
bodies did not provide black voters with an equal opportunity to
elect candidates of choice. In response to each lawsuit, the
county entered into consent agreements, with private plaintiffs
as to the county commission and with the Department as to the
school board, which included stipulations that the at-large
method of election violated Section 2 of the Voting Rights Act;
ultimately, single~member districts wera implemented to cure the
violatiens.

Inplicit in these stipulations that the at-large method of
election violates Section 2 was an admission that voting in the
county was racially polarized. Our analysis of at-large
elections for county offices since this time indicates that the
pattern of racially polarized voting has not changed. While
black-supported candidates have had some limited success in
at-large and double-member district elections for state offices,
they continue to be plagued by defeat in more local elections
conducted on a countywide basis.

Despite this well-documented pattern of racially polarized
voting for at~large elected county offices, an election system
was selected for the reservation’s Advisory Council that has
impeded the ability of black voters to elect .their candidates of
choice. Alternative election systems, such as single-member
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districts, that would allow blac
participa;e in the electoral process and to elect candidates of
their choice do not appear to have been given seriocus
consideration in the decision-making process. our analysis
revealed that it is relatively simple, for example, to create a
seven single-member district plan with twe naturally occurring,

compact districts that have black voting age population
majorities. .

k voters an equal opportunity to

The election of a single black candidate in an unprecleared
election for the Advisory Council conducted in November 1996 in
which all seven council positions were slected and the number of
candidates was double the number of positions to be filled does
not compel a different conclusion regarding the impact of an
at-large election system on the opportunity of minority voters to
elect their candidates of choice. Nor is this election
sufficient to counter the well established pattern of racially
polarized voting observed in county elections conducted on a
countywide basis or to allow us to conclude that an at-large
election system with staggered terms (4-3) will enable black
voters to elect candidates of choice in future Advisory Council
elections. .

Under Section 5 of the Voting Rights Act, the subnitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United Stateg, 411 U.S. 526 (1973); see also tha
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In addition, an objection must be interposed where there is a
clear violation of Section 2 of the Voting Rights Act, 42 U.s.cC.
1973; see also 28 C.F.R. 51.55(b)(2). In light of the
considerations discussed above, I cannot conclude as I must under
the Voting Rights Act, that your burden has been sustained in
this instance. Therefore, on behalf of the Attorney General, I
must object to the at-large method of elsction and staggered
terms for the Camp Butner Reservation.

We nots under Section S you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the at-large method of alection and
staggered terms have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race,
color or membership in a language minority group. 1In addition,
you may request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
at-large method of elaction and staggered terms continue to be
legally unenforceable. (Clark v. Roemer, 500 U.S. 646 (1991); 28
C.F.R. 51.10 and ‘'51.45.
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The Attorney General will make no determination with regard
to the implementation schedule as it is directly related to the
objected-to staggered terms. See 28 C.F.R. 51.22(b).

To enabla this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the action the
State of North Carolina plans to take concerning this matter. If
you have any gquestions, you should call Ms. Colleen Kane-Dabu
(213-894-2931), an attorney in the Voting Section.

Sincerely,

R e

Isabelle Katz Plnzfgtd‘“

Acting Assistant Attorney General
civil Rights Division
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U. 8. Department of Justice

Civil Rights Division

Office of the Assitiont Attorney General Washingion, D.C. 20035

JUL 23 2000
Dwight W. Snow, Esquire
Pogt Office Box 397
Dunn, North Carolina 28335

Duncan B. McCormick, Esquire
Post Office Box 1629
Lillington, North Carolina 27546

Dear Messrs. Snow and McCormick:

This refers to the 2001 redistricting plans for the board of
commissioners and board of education in Harnett County, North
Carolina, submitted to the Attorney General pursuant to Section 5
of the Voting Rights Act, 42 U.S.C. 1973c. We received your
initial response to our May 14, 2002, follow-up request for
additional information on May 24, 2002; supplemental information
was received through July 16, 2002.

We have carefully considered the information you have
provided, as well as information in our files, Census data, and
information and comments from other interested persons. In light
of the considerations discussed below, I cannot conclude that
your burden under Section 5 of the Voting Rights Act has been
sustained in this instance. Therefore, on behalf of the Attorney
General, I am compelled to object to the county‘s 2001
redistricting plan.

According to the 2000 Census, black persons represent 22.6
percent of the county's total population and 20.7 percent of its
voting age population. The county’s current method of electing
the five members of both the board of commissioners and board of
education from five single-member districts resulted from a 1989
consent decree entered in Porter v. Stewart, No. 89-95¢
(E.D.N.C.), which alleged that the county’s then-existing at-
large methods of election violated Section 2 of the Voting Rights
Act. Under the plans used by the county since 1989, black
persons constituted a majority of both the total and the voting
age population in one of the five districts, District 1.
According to your submission, under 2000 Census data, District 1
in the 1992 plan is 52.7 percent black in total population and
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50.8 percent black in voting age population and is underpopulated
by 20.4 percent. This plan serves as the benchmark for our
analysis.

In contrast to the benchmark plan, the proposed 2001
redistricting plan contains no district in which black persons
are a majority, in either total or voting age population.
According to the information you provided, the black population
percentage of the total population in proposed District 1 drops
six percentage points to 46.6 percent, and the voting age
population by seven peoints to 43.9 percent. For the reasons set
forth below, we believe that, within the context of electoral
behavior in the county and the availability of alternative
redistricting plans, the county has not established that this
reduction will not result in a retrogression in the ability of
minority voters to exercise their electoral franchise.

The election returns provided by the county suggest that
since 1990 the candidates elected in District 1 to both boards
have received strong cohesive support from black voters as well
as support from white voters. The county has held elections in
199¢, 1994, and 1998 in District 1; each of these elections
resulted in black candidates being elected to both boards from
District 1. Our review also shows that some interracial
elections were closely contested. For example, in 1990 and 1994,
two of the three years in which the District 1 seat for the board
of commissioners was up for election, a black candidate won the
Democratic primary election with 54 to 55 percent of the vote, at
a time when District 1 was roughly S4 percent black in voting age
population. As a result, the proposed seven point reduction in
the black voting age percentage in District 1 casts significant
doubt as to whether, in similar, closely-contested elections over
the next decade, black voters would retain the same electoral
ability that they do in the benchmark plan, particularly if the
current incumbents in District 1 decline to run again for office.

Moreover, during the redistricting process neither board
considered any redistricting plan in which black persons would
remain a majority of either the total or voting age populations
in District 1. We understand that counsel for the Porter
plaintiffs, however, subsequently provided county officials with
two alternative plans. In the second of these plans, blacks
persons remain a majority of both the total and voting age
populations, while also complying with one-person, one-vote
requirements and other constitutional restrictions. That plan
also maintains all present incumbents in their districts, is not
dramatically different from the existing plan, and appears to be
less unusual in overall design than the proposed plan.



1839

-3~

In short, the retrogression in proposed District 1 was not
unavoidable. Our review of the county’s benchmark and proposed
plans, as well ag the alternative plans provided by the porter
plaintiffs, suggests that the significant reduction in black
voting age population percentage in District 1 in the proposed
plan, and the likely resulting retrogresgive effect on the
ability of black voters to elect candidates of choice, was
neither inevitable nor was it required by any constitutional or
legal imperative. In saying this we recognize that, in revising
the benchmark plan to bring it into compliance with the one-
person, one-vote requirement, the county took steps to mitigate
the reduction in black percentage in Distriet 1, such as
including the Campbell University area in the district, and
leaving the district relatively underpopulated as redrawn.

We believe that alternative redistricting approaches
available to the county would not result in any retrogression in
black voting strength, or occasion a significant conflict with
the county's redistricting goals as they have been presented to
us in your submission, or as they are reflected in the county’s
existing redistricting plan. Further, should the county believe
that such an altered plan conflicts with the county's
redistricting goals, we note that "compliance with Section 5 of
the Voting Rights Act may require the jurisdiction to depart from
strict adherence to certain of its redistricting criteria.”
Guidance Concerning Redistricting and Retroaression Under Section

5.of the Voting Rights Act, 66 Fed. Reg. 5412 (Jan. 18, 2001).

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.
Georgia v. United States, 411 U.S. 526 (1373); see also the
Procedures for the Administration of Section § (28 C.F.R. 51.52) .
In light of the considerations discussed above, I cannot conclude
that your burden has been sustained in this instance. Therefore,
on behalf of the Attorney General, I am compelled to object to
the 2001 redistricting plan. :

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed change neither has the
purpose nor will have the effect of denying or abridging the
right to vote on account of race, color, or nembership in a
language minority group. See 28 C.F.R. 51.44. 1In addition, you
may request that the Attornmey General reconsider the objection.
See 28 C.F.R. 51.45. However, until the objection is withdrawn
or a judgment from the District of Columbia Court is obtained,
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the submitted plan continues to be legally unenforceable. Clark
v. Roemer, 500 U.S. 646 (1%91); 28 C.F.R. 51.10.

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action Harmett County
plans to take concerning this matter. If you have any questions,
you should call Chris Herren (202-514-1416), an attorney in the
Voting Section.

Sincerely,

& . Michael Wiggins
Acting Assistant Attorney General
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iy " U.S. Department of Justice
E\%ﬁj Civil Rights Division

Diiier of the Assirant Atsorney General Weshingion, D.C. 20530

18 NOV 1981

Honorable Daniel R. McLeod
Attorney General

Wade Hampton Office Building
Post Office Box 11549

Columbia, South Carolina 29211

Dear Mr. McLeocd:

This is in reference to Act No. R249 {1981), providing
for the reapportionment of the South Carolina House of Repre-
sentatives. Your submission, pursuant to Section 5 of the
Voting Rights Act, 42 U.S5.C. 1973c, was received on September 19,
1981, and supplemented thereafter with additional materials
forwarded to us by Mr. Robert J. Sheheen, Chairman of the
House Judiciary Committee.

We have given careful consideration to all of the
forwarded materials, as well as other information available
to us. The submitted reapportiomment includes 124 single~
menber districts, the overvhelming majority of which are
unobjectionable. We are, however, unable at this time 0o
Preclear the reapportionment plan since there are a limited
number of districts which fail to satisfy the requirement
under the Act that they be drawn in a manner that does not
have a discriminatory effect. :

Under Section 5, the State bears the burden of proving
the absence of both discriminatory purpose and effect in the
proposed House redistricting plan. City of Rome v. United
States, 446 U.S. 156, 183 n.18 (1980); ker v. United States,
425°0U.5. 130, 140-41 {1976). 1In order to prove the abssnce
of a racially discriminatory effect, the State of South
Carolina must demonatrats, at a minimum, that the proposed
House redistricting plan will not lead to "a retrogression
in the position of racial minorities with respect to their
effective exercise of the electoral franchise.® Beer v.
United States, supra, 425 U.S. at 141. While the State is
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under no obligation to maximize minority voting strength,
the State must demonstrate that the plan "fairly reflects
the strength of [minority) voting power as it exists.”
Mississippl v. United States, 490 F. Supp. 569, 581 (D.D.C.
19797, =§tmg Beer v, United States, su ra, 425 U.S. at 139
n.ll and 141; and City of Richmond v. United States, 422

U.5. 358, 362 (197%).

On the basis of our review of the Proposed reappor-
tionment plan we find certain districts drawn in a manner
that "would lead to a retrogression in the position of
racial minorities with respect to their effective exercise
of the electoral franchise." Beer v. United States, supra,
425 U.S. at 141. 1In this regard, we have carc!ully analyzed
the submitted plan in comparison to the prior reapportion=
ment plan as drawn in 1974. In examining the "old” pian,
we have, as the law requires, viewed the districts "from
the perspsctive of the most current available population
data,” City of Rome v. United States, supra, 446 U.S. at
186 (i.e., the 1980 census data), On Eﬁg'rba-i:. we have
found noticeable dilution or fragmentation of the minority
vote in Florence County (Proposed District Nos. 59, 62, 63),
Richland County (Proposed District Nos. 70, 72, 73, 74, 75,
76, 79). Lee County (Proposed District Nos. 50, 65, 66).,
Allendale-Barberg-Barnwell Counties (Proposed District Nos.

90, S1), and Jasper-Beaufort Counties {Proposed District No.
122). . .

We are aware that alternate proposals were presented
vhich would have avoided the fragmentation and dilution of
minority voting strength in each of the referenced areas,
and we have received complaints alleging that such alternata
proposals were rejected for racially discriminatory reasons.
OQur own review has revealed that reasonably available alter-
native plans for each of these districts could be drawn which
would avoid the fragmentation and dilution of minority voting
strength and the State's submission offers no satisfactory
explanation for, or governmental interest in, the rejection
of such alternatives. In these circumstances, and in light
of the existing patterns of racial bloc voting in South
Carolina and the current underrepressntation of blacks in
the South Carolina House of Representatives, we are unable
to conclude that the State has met its burden of proving
that the plan, at least as it affects the referenced areas,
meets the requirements of the Act.
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Since I am unable to conclude that Act No. R249 (1981)
providing for the reapportionment of the South Carolina
House of Representatives was enacted by the Legislature
without a racially discriminatory purpose or effect, I must,
on behalf of the Attorney General, interpose an objection to
Act No. R249 pursuant to Section 5 of the Voting Rights Act
of 1965.

Of course, as provided by Section 5 of the Voting
Rights Act, you may seek a declaratory judgment from the
United States District Court for the District of Columbia
that the House reapportionment plan does not have the purpose
and will not have the effect of denying or abridging the
right to vote on account of race or color. In addition, the
Procedures for the Administration of Section 5 (Sec. 51.44,
46 Fed. Reg. 878) permit you to regquest the Attorney General
to reconsider the odbjection. Until the objection is withdrawn
or unless a declaratory judgment from the District Court for
the District of Columbia is obtained, the effect of the Attorney
General's objection is to render the reapportionment of the
South Carolina llouse of Representatives legally unenforceable.

If you have any questions concerning this letter,
please feel free to call Carl W. Gabel (202-724-7439)
PDirector of the Section 5 Unit in our Voting Section.
You ¢an be assured that we are prepared to assist you in
any way possible in connection with your reapportionment
efforts.

Sincerely.

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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. U.S. Department of Justice
Civil Rights Division

Offtce of the Asslstant Attomey General Washington, D.C. 20330

25 FEB 1982

Honorable Robert J. Sheheen

Chairman, Judicisry Committee

.South Carolina House of Representatives
B. 0. Box 11867

Columbia, South Carolina 29211

Dear Mr. Sheheen:

This is in reference to your request that the Attorney
General reconsider his Novewber 18, 1981 objection under Section 5
of the Voting Rights Act of 1965, 42 U.S.C. 1973¢c, to the redis-
tricting of the South Carolina House of Representatives, Your
request was originally recelved on Deceaber 8, 1981, and was
supplemented with additlonal information received on
January 4, 1982,

We have carefully reviewed the Information you have
pravided to us, as well as comments and information provided
by other interested partiea. With the exception of the Allendale,
Bamberg, and Barnwell counties area, we have not found a
basis for the withdrawal of the Attorney General's objection.
Therefore, on behalf of the Attomey Ceneral, I must
decline to withdraw the objection to the other parts of the

House redistricting plan to which an objection was interposed
on November 18, 1981, :

In the Allendale, Bamberg, and Bamwell counties area,
our analysie of the redistricting plan showa that the State's
plan would result in a two percent increase in black population
percentage (from 56% to sazg in the majority black district
in this area. Although Allendale County's black voters have
successfully elected a aignificant number of candidates to
public office at the local level, we have no information that
the black community in Allendale County has ever elected the
candidate of {ts choice to the State House of Repreasentatives.
Moréover, black voters in Bamberg County have also elected
candidates to local offices in that county, and it would appear
that the House plan in that area would fairly recognize the
potential of black voters in Bamberg County to elect the
candidate of its choice from that district. Accordingly,
our objection to that portion of the House rediastricting
plan affecting the Allendale, Bamberg, and Barnwell counties
area, is hereby withdrawn.

cc: Public File
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As you know, over the past several months, attorneys in
this Diviaion have met with you and other representatives of the
State to diecuss propoased modifications to the House reapportion-
ment plan. While we have been unable to give you any type of
commitment on theae proposals during our discusasions, we hope
our comments were useful to you.

It is our understanding that there are a number of
proposed modifications to the House redistricting plan pending
before the Legislature. It would appear that some of tgone
changes, if enacted by the Legislature, might well remedy
the objectionable features in the House plan. If you would
provide ua with the population data underlying these changes,
including voting age population and registered voters b
race in the newly-drawn districta, we will react to su
proposals as quickly as possible. We are mindful of the
candidate qualificacion period (March 15-31) that is
rapidly aggroachlng. To facilitate our conslideration of
any possible modifications in the House plan, 1 have
asked Mr. Gerald W. Jones, Chief of our Voting Section, as
well as members of his staff, to be prepared to discuss
the apecifics of any proposed changes and to give you
our immediate but tentative reaction to them. If you wish,
we will give you a written confirmation of our reactions,
if that would expedite the legislative process.

We trust this arrangement will be satisfactory to you.
You can be assured we will assist you in any way possible.

Sincerely,

-,

. :.:‘{"f”, .
g:."ﬁf&ﬂﬁtd—ke’

Asstetant Attorney General
Ctvil Rights Division
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U.S. Department of Justice
Civil Rights Division

Dffice of the Assisiant Altorney Generel Wathington, D.C. 20530

August 2, 1982

Roy D. Bates, Esg.

City Attorney

Post Office Box 147

Columbia, South Carclina 29217

Dear Mr. Bates:

This is in reference to the redistricting for the City
of Columbia in Richland County, South Carolina, submitted to
the Attorney General pursuant to Section 5 of the Voting
Rights Act of 1965, as amended, 42 U.S.C. 1973¢c. Your submisaion
of supplemental information was received on June 3, 1982,

In order to complete the submission by the City of
Columbia, on May 10, 1882, we reguested certain additional
information which, in our view was necessary for the required
analysis. Included in the request was certain information
concerning the alternate plans considered by the city council.
This information is needed to enable us to evaluate the -
submission of a redistricting plan properly. Wilkes County,
Georgia v. United States, 450 F. Supp. 1171 (D. D.C. Aprii 20,
1978), aff'd, 439 0.5, 949 (1978). I note that in your
letter of May 27, 1982, you declined to forward this
information because "|[w]e do not consider statistics for
other plans relevant to this submission.®

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or effect. See, e.g., Georgia v.
United States, 411 U.S. 526 (1973); see also, Procedures for
the Administration of Section 5, 28 C.F.R. 51.39{(e). In this
case, we have not been presented with information sufficient to
enable us to conclude that the plan meets the statutory
standards, I also point out that Section 51.38 of the
Procedures for the Administration of Section 5 provides that
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if the submitting authority has not provided information in
response to a reguest by the Attorney General, the Attorney
General, consistent with the burden of proof imposed under

Section 5, may object to the change. Therefore, on behalf

of the Attorney General, I must object to the redistricting
plan for the City of Columbia.

Of course, as provided by Section 5 of the Voting
Rights Act you have the right to seek a declaratory judgment
from the United States District Court for the District of
Columbia that these changes have neither the purpose nor will
have the effect of denying or abridging the right to vote on
account of race, color or membership in a language minority
group., In addition, the Procedures for the Administration of
Section 5 (28 C.F.R., 51.44) permit you to reguest the Attorney
General to reconsider the objection, which he will readily do
upon receipt of the information not yet provided. However,
until the objection is withdrawn or the judgment from the
District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make the redistricting
plan legally unenforceable. See also 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the City of Columbia plans to take with
respect to this matter. If you have any guestions concerning
this letter, please feel free to call Carl W. Gabel (202~
724-8388), Director of the Section 5 Unit of the Voting
Section.

Sincerely,
LS.% N Q;; SO
wm, Bradf eynolds

Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Asxismnt Attomey Generst Weshingrom, D.C. 20330

William H. Seals, Esg. 48 AUG ‘982

Marion County Attorney
P. 0. Box 1041
sarion, Bouth Carolina 29571=1041

Dear MNr. Beals:

"This {8 in reference to the redistricking-ef Gounglid
manic distrigts (Act No. R345 (1982)) in Marion Copsity,. -
Bouth Carolina, submitted to the Attorney Gensral pursuant
Bection 5 of the Voting Rights Act of 1963, as ananded, 42
Us8.C. 1973c,: Your submission of supplemental information,
received on Jyne 16, 1982.

wax

We have given careful consideration to the information
you have supplied as well as that available from our ‘files,
the Bureau of the Census and other intsrestsd parties. At
the cutset, we note that the information submitted i{s not
sufficient to show that the plan is not racially discriminatory.
Pigures showing the current population for the existing
districts (e.g., under the 1980 Census) have not been provided.
In a July 27, 1982, telephone conversation with Samuel D. Reyes
of our staff, County Administrator Beeson indicated that
this information was not available because Census Enumeration
Districts wera not split. . :

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of proving that a submitted change
has no discriminatory purpose or effect. See Georgia v.
United States, 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section 5 (28 C.F.R. 51.38), 1In
failing to provide the aforementioned information you have
failed to sustain your burden of showing that the proposed
reapportionment plan is not retrogressive under Beer v. United
States, ‘25 U.S. 130 (1976),
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Since comparison with the existing plan is not possible,
in our visw the sffact of the propcaad plan on black voting
strength under Beer must be measured against "properly apportioned
single-menher district plans.” Wilkes County, Georgia Ve

nited States, 450 P. Supp. 1171, 1178 (D. D.é.;. a%f‘d, 439
U,.8. 999 l§s7a). Our analysis reveals that under the propossd
plan, and in the context of racial bloc voting that seems to
oxist in Marion County, blacks are likely to be able to slect
representatives of their choice to the county ceuncil in only two
of the seven councilmanic districts even though they cospriss a
majority of the county's residents. . Our analysis further shovs
that under a fairly apportioned plan blacks likely:would ba
able to elect representatives of their choice from“at ‘lesst
thres districts. In addition, it appears that tha proposed
plan unnecessarily fragments the black community dn the GLty ol

Narion,

Under these circumstances, I am unablg.to - cenalude, w& X
must under the Voting Rights Act, that.the aswly devised districta
do not have the purpose or effect of discrimimating on account
of race. Accordingly, op behalf of the Attorhey. Gemeral, I
must interpose an objection to the submitted redistricting.

Of course, as provided by Section 5 of the voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this changs has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race,
color or membership in a language minority group. 1In addition,
the Procedures for the Administration of Section % (28 C.F.R.
51.44) permit you to regquest the Attorney General to reconsider
the objection. However, until the objection is withdrawn or
the judgment from the District of Columbia Court is obtained,
the affect of the objection by the Attorney General is to make

the sublmitted reapportionment plan legally unenforceable. See
also 28 C.F.R, 51.9.

To enable this Department to meet its responsibility
to enforce the voting Rights Act, please inform us of
the course of action Marion County plans to take with respect
to this matter. If you have any questions concerning this
letter, please feel free to call Carl W. Gabel (202-724-8388),
pirector of the Section 5 Unit of the Voting Section.

Sincerely,

ANEN

. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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US, Department of Justice
Civil Rights Division

Office of the Agsistant Attorney Genersl Weshingron, D.C. 20530

August 23, 1982

C. Havird Jones, Jr., Esq.
Assistant Attorney General

P.O. Box 11549

Columbia, South Careolina 29211

Dear Mr. Jones:

This is in'reference to Act No. R398 (1982), which
abolishes the county board of education and superintendent
of education and changes the method of selecting the members
of the boards of education for Districts 1 and 2 from
appointive to elective in Hampton County, South Carclina,
submitted to the Attorney General pursuant to Section S of
the voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
Your submission was received on June 22, 1982. Although
we noted your request for expedited consideration, we have
been unable to respond until this time,

uUnder Section 5 of the Voting Rights Act, the sub-
mitting authority has the burden of showing that a submitted
change has no discriminatory purpose or effect. See Gectgla
v. United States, 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section 5 (28 C.F.R. 51.38). In
reaching our determination in this matter, we have considered
carefully all of the information provided with your submission
as well as information from other interested parties.

Hampton County has a population that is 52 percent
black. The county board of education, until now appointed,
will be elected beginning in November of this year, a
change precleared by this office on April 28, 1982. Under
the current proposal, the boards of education for Districts
1 and 2 are also to be elected (rather than appointed) in
the future, Based on the information submitted by the
State, we are persuaded that this change in the District 1
and 2 Boards does not have either the purpose or effect of
discriminating on the basis of race.

We cannot reach a like conclusion, however, with
respaect to the proposal to terminate the county board., oOur
analysis shows that the county board has been particularly
respongive to the interests and needs of the black community
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in Hampton County and consistently has appointed bi-racial
represantation on the local boards of trustees for both

School District 1 and School District 2. We remain unsatisfied
on the information submitted by the State that elimination

of the county board -- in a county with a 52-percent black
population and a system which allows the use of a plurality
and single-shot method of election -~ does not deprive '
black voters of an opportunity to elect representatives of
their choice who can help assure that interests of blacks

will be protected on a county-wide basis,

Under these circumstances, I cannot conclude, as I
must under the Voting Rights Act, that the burden of showing
that these changes will not be discriminatory toward blacks
has been sustained. Therefore, on behalf of the Attorney
General, I must object to Act No. R398 (1982).

Of course, as provided by Section S of the Voting
Rights Act you have the right to seek a declaratory judgment
from the United States District Court for the District of
Columbia that these changes have neither the purpose nor
will have the effect of denying or abridging the right to
vote on account of race, color or membership in a language
minority group. In addition, the Procedures for the
Mministration of sSection 5 (28 C.F.R. 51.44) permit you
to request the Attorney General to reconsider the objection.
However, until the objection is withdrawn or the judgment
from the District of Columbia Court is obtained, the effect
of the objection by the Attorney General is to make Act
No. R398 legally unenforceable. See also 28 C.F.R. 51.9.

To enable this Department to meet its responsibility to
enforce the voting Rights Act, please inform us of the course of
action the State of South Carolina plans to take with respect
to this matter. If you have any questions concerning this
letter, please feel free to call Carl W. Gabel (202-724-8388),
Director of the Section 5 Unit of the Voting Section.

Sincerely,

Assistant Attorney General
Civil Rights pivision
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US. Department of Justice
Civil Rights Division

Office of the Amistent Atiorney Ceneral Washington, D.C. 20330

C. Havird Jones, Jr., Eag.
Assistant Attorney General 30 AUG W
P.0, Box 11549

Columbia, gouth Carolina 29211

Dear Kr, Jonesi

This is in reference to the redistricting of county
council and school board districts in Williamsburg County,
South Carolina, submitted to the Attorney General pursuant
to Section 5 of the Voting Rights Act of 1965, as amended,

43 U.5.C. 1973c. Your submission was completed on June 29,
1882,

As you know, under Section 5 of the Voting Rights Act,
the submitting authority has the burden of showing that a
sulmitted change has no discriminatory purpose or effect,
See e.9., Georgia v. Unitdd States, 411 U.S. 526 (1973); see
also, Procedures for the Administration of Section 5, 28
C.P.,R. 51.39(e). In order to prove the absence of a racially
discriminatory effect, Williamsburg County must demonstrate,
at a minimum, that the proposed county redistricting plan will
not lead to *a retrogression in the position of racial minorities
with respect to their effective exercise of the electoral
franchise.” Beer v. United States, 425 U.S. 130, 141 {1976).
While the county is under no obligation to maximize minority
voting strength, the county must demonstrate that the plan
*fairly reflects the strength of [minority] voting power as
it exists.® Mimsissippi v. United States, 4390 F. Supp. 569,
581 (p. D.C. 19797, cEtIng Beer v. United States, supra, 425
U.8. at 139 n. 11 and 141y and City of Richmond v. United
States, 422 v.8. 358, 362 (1975Y).

We have analyzed carefully the submitted plan and
have, as the law requires, viewed the districts "from the
perspective of the most current available population
data,* City of Rome v, United States, 446 U.S, 156, 186
(1980)(1.e., the 1980 Census data). That analysis has revealed
a noticeable dilution or fragmentation of the minority vote
in williamsburg County. For example, under the existing
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plan four of the seven districts have black majorities substantial
anough to enable the black community to elect councilmembers

of its choice to the county's governing body. Under the

proposed plan, the black electorate likely will have a realistic
opportunity for such success in only three of the seven

districts, even though they represent over 62 percent of the
county's population. In addition, we have noted the strangely
irregular-shaped districts that have been employed in
accomplishing thie result.

Under these circumstances, and in light of the existing
patterns of racial bloc voting that exist, we are unable to
conclude, as we must, that the County has met its burden of
proving that the plan meets the requirements of the Act and
is free of a racially discriminatory purpose or effect.
Accordingly, I must on behalf of the Attorney General, interpose
an objection to the redistricting plan for county council
and school board districts, pursuant to Section S of the
voting Rights Act of 1965. :

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from
the United States District Court for the District of Columbia
that these changes have neither the purpose nor will have the
effect of denying or abridging the right to vote on account of
race, color or membership in a language minority group. In
addition, the Procedures for the Administration of Section §
(28 C.F.R. 51.44) permit you to request the Attorney General
to reconsider the objection. However, until the objecticn is
withdrawn or the judgment from the District of Columbia
Court is obtained, the effect of the objection by the Attorney
General is to make the redistricting of county council and
school board districts legally unenforceable., See also 28
C.F.R. 51.9.
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To enable this Department to meet its responsibility to
enferce the Voting Rightas Act, please inform ue of the course
of action Williamsburg County plans to take with respect to
this matter. If you have any questions concerning this letter,
please feel free to call Sandra S. Coleman (202-724-671R),
Deputy Director of the Section 5 Unit of the Voting Section.

Sincerely,

Wn. Bradford Reyno
Assistant Attorney General
Civil Rights Division

ecc: William E. Jenkinson, Esq,
County Attorney .
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. US. Department of Jum.ce
R Civil Rights Division
BJ 166-012.3
£0258-0262
Office of the Axmistant Attormey Geneval Nestington, D.C. 20330

19nnv 1982

C. Havird Jones, Jr., Esq.
Asgistant Attorney General
State of South Carolina

P, O. Box 11549

Columbia, South Carolina 19111

Dear Mr. Jones:

This {8 in reference to your request that the Attorney General
reconsider his August 23, 1582, objection under Section S of the
Voting Rights Act of 1965, as amended, to Act No. R398 (1982},
which abolishes the county board of education and superintendent of
education and changes the method of selecting members of the boards
of education for Districts 1 and 2 from appointive to elective in
Hampton County, South Carolina. Your letter was hand delivered on
September 1, 1982, along with information provided by Representative
McTeer during a conference with departmental staff on that date.
Information necessary for our reconsideration of the objection was
also provided by Attorney John P. Linton on September 15, 1982,

We have reviewed carsfully the information that you have
provided to us, as well as comments and information coming to our
attention from other sources. As a result of this analysis, we find
that the concerns we initially had and which formed the basis for
the August 23 cbjection to the abolishment of the county board
have now been allayed.

Our major concern related to the apparent interest in portions
of the black community to attempt to consolidate the two school
districts and the effect of elimination of the county board as the
authorizing body of any potential consolidation. A reappraisal of
South Carolina law, however, establishes that the county board lacks
authority to effect a consolidation and its abolition, theretore,
will not have the potentially discriminatory impact we had initially
perceived. In addition, although the county board had a fruitful
relationship with the black community, its abolition will not
prevent meaningful participation in school affairs. More recent
information shows that black residents in bdoth districts are well
represented at all levels of administration awd operation.
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Accordingly, pursuant to the reconsideration guidelines
promulgated in the Procedures for the Administration of Section S5
(28 C.F.R. 51.47), the objection interposed to the changes affect-
ing voting contained in Act No. R398 (1982) is hereby withdrawn.
However, we feesl a responsibility to point out that Section 5 of
the Voting Rights Act expressly provides that the failure of the
Attorney General to object does not bar any subsequent judicial
action to e;jo;n the enforcement of such changes. See also
28 C.F.R. S51.48.

Sincerely,

ASasss

wWm. Bradford ReyHB
Assistant Attorney General
Civil Rights Division

ces John P. Linton, Esq.
sinkler, Gibbs 5 Simons .
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US. Department of >~tice
Civil Rights Division

Offter of the Astaiont Attorney Gonersl Wazhingron, D.C. 20530
17 pec w&2

Roy D. Bates, Esq.

City Attorney

Post Office Box 147

Columbia, South Carolina 29217

Dear Mr. Bates:

This is in reference to your request that the Attorney
General reconsider his August 2, 1982, objection under Section 5
of the Voting Rights Act of 1965, as amended, to the districting
of councilmanic districts for the City of Columbia in Richland
County, South Carclina. Your reguest was initially received on
September 8, 1982, and supplemented on November 2, 1982,

We have carefully reviewed the information that you have
provided to us, as well as comments from other interested parties,
our initial concern was predicated on the city not having met
its burden.of proving that the district lines were drawn withe

.out a racially discriminatory purpose or effect. We have now
reviewed the information, comments and materials which recently
have been provided and pursuant to the reconsideration guidelines
promulgated in the Procedures for the Administration of Section §
(28 C.P.R. 51.47), the objection interposed to the districting
of councilmanic districts is hereby withdrawn. However, we feel
a responsibility to point out that Section 5 of the Voting Rights
Act expressly provides that the failure of the Attorney General
to object does not bar any subsegquent judicial action to enjoin
the enforcement of such change. See also 28 C,F.R. 51.48.

sincotoly.‘

. Bradford Reynolds
Assistant Attorney General
Civil Rights Division

ce:  Public File
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J Civil Rights Division

Office of the Assistant Astorney Generel Waskington, D.C. 10336

Mr. Paul S. Paskoff
City Administrator

P. 0. Box 190 870e¢ 1982

Lancaster, South Carolina 29720
Dear Mr., Paskoff:

This 1s in reference to Ordinsnce No. 1-74, which
provides for the establishment of filing fees for the mayor
and city councilmembers and the use of ataggered terms for
councilmembers; Ordinance No. 76-15, which provides for
creation of the Municipal Election Commission, candidate
qualification procedures and a majority vote requirement in
judicially contested elections; and Ordinance No. 82-14,
which provides for elimination of the nomination petition
and waiver of filing fees for the mayor and councilmembers
in the City of Lancaster, Lancaster County, South Carolina,
submitted to the Attorney General pursuant to Section 5 of
the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
Your submission was coapleted on October 25, 1982.

. The Attorney General does not interpose any objection
to these changes except for the use of a majority vote re-
quirement in contested elections as discussed below. However,
we feel a responsibility to point out that Section 5 of the
Voting Rights Act expressly provides that the failure of the
Attorney General to object doea not bar any subsequent judicial
action to enjoin the enforcement of such changes. See the
Procedures for the Aduinistration of Section 3 (28 C.F.R.
51.48).

With respect to the use of a majority vote in elections
which are contested (Section 10-16 of Ordinance No. 76-15), 1
note that the Attorney General objected to the use of majority
vote requirements in Lancaster slections (Ordinance Noa. 76-16
and 77-27) on September 19, 1978, copy attached. The bases
for the objection to the use of majority vote requirements
in regular electfons would appear to be applicable to the
use of & majority vote requirement in contested elections and
we have been afforded no information warranting a different
conclusion. Accordingly, on behalf of the Attorney General
1 must object to the majority vote provision described in
Ordinance No. 76-15. :
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Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to geek a declaratory judgment
from the United States District Court for the District of
Columbia that this use of majority vote has neither the
purpose nor will have the effect of denying or abridging the
right to vote on account of race or ecolor. In addicion, the
Procedures for the Administration of Section 5 (28 C.F.R.
51.44) permit you to request the Attorney General to reconsider
the objection. However, until the objection is withdrawn or
a judgment from the District of Columbia Court is obtained,
the effect of the objecticn by the Attorney General is to
make the use of majority vote in contested elections, as in
all other elections, legally unenforceable. See also 28 C.F.R.

1.9,

To enable this Department to meet {tas responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the City of Lancaster plans to take with
respect to this matter. If you have any questions concerning
this letter, please feel free to call Cari W. Gabel (202-724-8388).,
Director of the Section 5 Unit of the Voting Section.

Sincerely,

K < <
~ : —
L~ "“\"'"Dgi,\c
Wm. Bradford Reynolds™ ~ T
Assistant Attorney General
Civil Rights Division
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US. Department of Justice
Civil Rights Division

Office of the Assistent Atrorney Genersl ’ Waskingtom, D.C. 20530
i -4

January 12, 1983

J, Lewis Cromer, Esq.

Richland County Attorney

P. 0. Box 192

Columbia, South Carolina 29202

Dear Mr. Cromer:

This is in reference to the proposed change in the
nunber of members of the county council from eleven to seven
for Richland County, South Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of
1965, as smended, 42 U.S5.C. 1973¢c. Your submigsion was re-
ceived on November 12, 1982, and supplemented on November 16,
December 20, and December 22, 1982. In accordance with your
request, expedited consideration has been given this submission
pursuant to the Procedures for the Administration of Section 5
(28 C.F.R, 51.32), in order to provide {ou with a response
ggég: to the referendum election scheduvled for January 18,

Under Section 5 of the Voting Rights Act, the submitting
Jurisdiction bears the burden of showing that the submitted
changes have neither a diactinimtorg purpose nor a discrimina-
tory effect. See Georgia v. United States, 411 U.S. 526 (1973);
see also 28 C.F.R.” 57 .§§(e). Tn order to show the absence of
a racially discriminatory effect, the jurisdiction must demon-
strate that the proposed changes will not lead tc “a retrogresaion
in the position of racial minorities with respect to their
effective exercise of the electoral franchise." Beer v. United
States, 425 U.S. 130, 141 (1976). - -

We have given careful consideration to the information
you have submitted, as well as that provided by other interested
parties. In our review of the potentlal effect of the proposed
change we have considered, as the courts suggest, the electoral
circumstances that actually exist in the county. See City of
Rome v. United States, 472 F. Supp. 221, 247 (D. D.C. N
aff'd, & S 1980). In doing so, we find that election
returns provided by the county for county council elections
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held sinck” 1976 i{ndicate that presently blacks have been elected
to two of the eleven council seats under the existing plan--one
in those years when six seats are filled and one when five seats
are filled. We find further that black candidates receive most
of their support from the black citizens of the cmmt{. See
Washington v. Finlay, 664 F.2d 913, 918 (4th Cir. 1981). Thus,

it wouf'a appear that blacks have an exiating realistic opportunity
for electing candidates of their choice to at least two of the
eleven seats on the council.

On_the other hand, our analysis shows that, with one
explainable exception, biacks have never won with a standin
higher than fourth among the winning candidates. With the %evel
of racial bloc voting that seems to exist in Richland County, it
would appear that if the number of positions on the council is
reduced to seven, with the menmbers being slected on a staggered
5/2 basis as proposed, blacks likely would be sble to elect mo
more than one candidate of their choice to the county council.

Under these circumstances, I am unable to conclude, as 1
must under the Voting Rights Act, that the proposed reduction
in the size of the Richland County Council is not retrogressive.»
Accordingly, 1 must, on behalf of the Attorney General, interpose
an objection to the proposed change.

Of course, as provided by Section 5 of the Votin Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for. the District of Columbia that
the change in number of members has neither the purpose nor will
have the effect of denying or abridging the right to vote on
account of race or color. In addition, the Procedures for the
Administration of Section 5 (28 C.F.R. 51.44) permit you to
request the Attorney General to reconsider the objectlon. However,
until the objection is withdrawn or a judgment from the District
of Columbia Court is obtained, the effect of the objection by
the Attorney General is to make the proposed reduction in the
numher of members of the Richland County Council legally
unenforceable. See also 28 C.F.R. 51.9.



1862

-3-

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of actionRichland County plans to take with respect to this
matter. If you have any questions concerning this letter,

lease feel free to call Sandra S. Coleman (202-724-6718),
geputy Director of the Section 5 Unit of the Voting Section.

Sincerely,

eynolds
Assistant Attornmey General
Civil Rights Division
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Civil Rights Division
Office of the Asmistant Altorney Generat Weskington, D.C. 20530
Williem H. Seals, Esq. ' 2
Marion County Atécmey 5 APR m

P.0. Box 1041
Marion, South Carolina 29571-1041

Dear Mr. Seals:

This is in reference to your request that the Attorney
General reconsider his August 16, 1982, objection under
Section 5 of the Voting Rights Act of 1965, as amended, to the
redistricting of councilmanic districts (Act No. R345 (1982))
in Marion County, South Carclina. Your letter was received on
August 31, 1982; supplemental information was received:at your
meeting of September 23, 1982, with members of my staff and
subsequently on October 7, 1982,

We have considered carefully the information and comments
presented in connection with your request for reconsideration.
In particular, we have noted the comments and observations of
the black councilmembers in support of the plan and their
views that racial bloc voting does not now exist to the extent
we thought likely at the time of our objection. We also note
that the black candidate who won the grimry in 50-percent
black District 5 shares the view of the black councilmembers
that racial bloc voting is no longer the phenomenon we had
thought it to be in Marion County ‘elections.

In view of these considerations, I find the concerns
which led to the objection sufficiently allayed to warrant a
change of that determination at this time. Accordingl{, the
objection is withdrawn. However, we feel a responsibility to
point ocut that Section 5 of the Voting Rights Act expreasly
provides that the failure of the Attorney General to object
does not bar any subsequent judictal action to enjoin the
enforcement of such change. See the Procedures for the
Administration of Section 5 (28 C.F.R. 51.48).

Sincerely,

— 2
Wm. Bradford Reynolids

Assistant Attorney General
Civil Rights Division
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@"ﬁ : Civil Rights Division

Office of the Amsissant Attorney General

Weshington, D.C. 20530

AUG 25 1983
C, Havird Jones, Jr., Esq.
Assistant Attorney General
P.0. Box 11549
Columbia, South Carolina 29211

Dear Mr. Jones:

This is in reference to the method of electing members
of the county board of education and the area boards of trustees
(Aet No. R700 (1976)); the redefining of residency requirements
for the trustees of the Andrew Jackson District to conform to
the 1977 annexation, etc. (Act No. R304 (1977)); the referendum
election to propose the abolishment of the office of county
superintendent of education and the method of selecting the
administrator of the county school system (Act No. R767 (1978));
and the delegation of duties by the county board of education
to any of the four area boards of trustees (Act No. R528 (1982))
in Lancaster County, South Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.S.C. 1973c. We received the information to
complete your submissions on June 27, 1983,

We have given careful consideration to the information
you have provided, including information used in our analysis
of similar changes in 1974, We have also considered Bureau of
the Census data and comments and information provided by other
interested parties.

The Attorney General does not interpose any objections
to the changes contsined in Act Nos. R304 (1977), R528 (1982),
and the referendum election provided for i{n Act No, R767 (1978).
However, we feel a responsibility to point out that Section §
of the Voting Rights Act expressly provides that the failure
of the Attorney General to object does not bar any subsequent
judicial action to enjoin the enforcement of such changes. See
the Procedureas for the Administration of Section 5 (28 C.F.R.
51.48).
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In a telephone conversation on August 18, 1983,
Ms. Rathy Belnap of your staff advised Ms. Barbara Rohen of
our staff that the State wishes to withdraw the subnission
of the other chan%es contained in Act No. R767 (1978) because
the propositions failed to receive voter approval at the
referendum election. Therefore, the Attorney General will
make no determination with respect to these matters. See
also 28 C.F.R. 51.23., We note that any future attempt to
implement these changes will be subject tc the preclearance
requirements of Section 5.

We are unable, however, to conclude that you have sat-
isfled your burden of showing that Act No. R700 (1976) is free
of the prohibited racial effect or purpose. We note that on
July 30, 1974, the Attorney General interposed an objection to
certain provisions of Act No. 1622 (1972), including the use
of staggered terms in area boards of trustees elections.
Litigation was necessary to resolve a question of the scope
of our objection, and on October 10, 1974, a consent decree
was filed which enjoined the county from staggering terms in
trustee elections as was described in Act No., 1622, United
States v, Lancaster County Election Commission, et al,, C.A.
No. T4-152 . S.C.). similar staggering of terns was
contained in Act No. R700 (1976) which was submitted to the
Attorney General under Section 5 on May 31, 1976. While we
requested additional information with regard to that submis-
sion on July 30, 1976, the information was not received wuntil
June 27, 1983. Thus, the use of staggered terms in trustee
elections has been legally unenforceable throughout this
period.

Our present examination of this matter shows, as we
indicated in our previous objection letter, that the use of
staggered terms limits the potential for blacks to participate
effectively in the electoral process by reducing the ability
of minority voters to use single~shot voting in at-large
elections. This is particularly important in circumstances
such as those in Lancaster County which include the apparent
existence of racial bloc voting.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or effect. See Georgia v. United
States, 411 U.S. 526 (1973); 28 C.F.R. 51.3§Ze§. In 1Ight of
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the considerations discussed above, 1 cannot conclude, as I
must under the Voting Rights Act, that that burden has been sus-
tained in this i{nstance, Therefore, on behalf of the Attorney

Gemeral, 1 wust object to the use of staggered terms, which is
provided for in Act No. R700 (1976).

Of course, as provided by Section 5 of the Votin Rights
Act, you have the right to seek a declaratory judgment %rom

the United States District Court for the District of Columbia
that this chanfe has neither the purpose nor will have the
effect of denying or abridging the right to vote on account of
race or color. In addition, Section 51.44 of the guidelines
pernits you to request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbla Court is cbtained, the
effect of the objection by the Attorney General is to make the
further implementation of staggered terms legally unenforcesble.
28 C,F.R, 51.9.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action Lancaster County plans to take with respect to this
matter. This is especlally important in view of the fact, as
we understand it, that staggered terms have been used in boards
of trustees elections since 1976. 1f you have any questions,
feel free to call Carl W. Gabel (202-724-8388), Director of the
Section 5 Unit of the Voting Section.

Sincerely,

s
Assistant Attorney General
Civil Rights Division
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Terrell Glenn, Esq. ) .
McNair, Glenn, Konduros, Corley;
Singletary, Porter & Dibble, P.A.
Post Office Box 11390 o
Columbis, South Larolina 29111

Dear Mr. ﬁle;m:

- - This is in reference to R321 which concerns the .
schedule for the 1984 primary elections for the South Carclina
Senate. R321 was submitted to this Department for review
{urlm: to Section 5 of the Voting Rights Act, 42 U.S.C.

973c on March 13, 1984, and you and other counsel for the
State met with-departmental officials on March 14 to discuss
the subnission. We note that {ou are submitting the resolution
on behalf of the state, even though the primary elections are
conducted by political parties; we find such a subnission to
be appropriate inasmuch as the political parties act as
instrumentalities of the State in-conducting the primary
election. In accordance with your request, we have conducted
the Section 5 review of the voting changes occasioned by R321
on an expedited basis pursuant to the Procedures for the
Administration of Section 5 (28 C.F.R..51.32).

Under the terms of the resolution, the state would
commence implementation -of the reapportionment -plan {Act 257)
which is the subject of the Section 5 declaratory judgment
action in State of South Carolina v. United States, C.A. No. 83-
3626 (D.D.C.)., Candidites for eenate poaitions would qualify
pursuant to the districts of the '°’6°"d plan during the
period ¥rom March 16 through March 30, 1984. The date for
the primary election would be pos ed from June 12, 1984,
until July 24, 1984. Although R321 operates on the assumption
that Act 257 will receive Section 5 preclearance from the
court; the resolution provides that candidate qualification
would reopen if the reapportionment plan does not receive
Judicial preclearsnce and a new plan is-drawn. The resglution
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does not describe the length of the renewed qualification
period and, because of the uncertainty of when the court's
decision would be entered or when a redrawn ghn would ba -
precleared, the resolution is unable to establish a time .
period for campaigning. As we understand your proposal, the
elections for the Senate will be held on July 24 regardless
of the date of the court's decision, that is, even if the
court's decision was rxendered on July 23, 1984, .the. primary
would be conducted on July 24, 1984. The resolution makes mo
provision for cancelling.the election_in the .event that the
court is unable to render a decision prior to July 24, 1984.

.. We have given careful consideration to the resoluti

snd the information you presented to us at our March 14 .
meeting, Specifically you asked us to consider the decisions
of the District Court for the District of Columbia in Charlton
County Board of Education v. United States, 459 ¥. Supp.

eD.Ca and Busbee v. Smith, « Supp. %94 (D.D.C.
1982); you argued that those decisions demonstrate that it i
not improper to begin implementation of Act 257 prior to
obtaining Section 5 preclearance.

in analyzing the instant submission we believe that
the inescapable conclusion is that you are asking us to grant
Section 5 preclearance for virtually the same voting changes .
which are pending in State of South Carolins v. United States;
although l:ge date for casting ballots is postponed, all other
ltegl necessary to conduct the election (e.g. candidate .
qualification, campaigning, publicity, ballot printing) would
be carried out under the terms vf-Act-257 and the-great
majority of those steps would be completed prior to the ..
earliest date on which we could expect a decisfon from the
district.court,

While we are eo{niunt of the state's desire to hold
4n election on the earliest possible date, any such election
sust be conducted in sccordance with the terms of the ¥Woting
Rights Act. At the time this lawsuit was filed, the state
recognized that “under the provisions of Section 5 of the
Voting Rights Act, Aet 257 cannot be implemented until 4t has
received preclsarance ..." and that candidate qualification
could not begin under Act 257 unless and until that preclearance
had been obtained. (Memorandum in Bupport of Motion to
Expedite Action at pp. J=-8.) Ve agree with the gtate's
description of the legal standard since "Section § {tself
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snjoined any election wtilizing the new boundarias specified
{n the plan” (Beer v. United States, 374 ¥, Supp. »35";: 362
(D.D.C. 1974)), and thus the state may not implenent the plan
"in any fashion unless and until [the District] Court fesues

& declaratory Jjudgment that said 121::11 has neither a
discz!.niua:cr; urpose nor effect.” Busbee v. Smith, C.A,
Ho. 82-0665 (D.D.C. May 24, 1982), slip op. p. 5. :

At our March 14 mseting you argued that the court's
decision in Chariton establishas that the conduct of an
election under ar unprecleared plan does not constitute the
type of “implementation® of the plan which §s prohibited by
J\E Voting Rights Act. The Charlton decisfon depends on a
unique set of facts, however, facts which are not present
here. Tt i{s one thing for a court to decline mt the eleventh
bour to sxercise its injunctive powers to atop an election
under an unprecleared plan where the parties to be enjoined
sre not properly befors the court, It ¢ quite another for
the Attorney General to preclear some feature of a proposed
plan that would allow fmplementation to begin while the court
{z still considerin%; the plan as & whole under Section 5.

We cannot read Charlton as permitting the sort of plecemeal
preclearance process you have suggested. Rather, we regard
the Voting Rights Act as establishing a legal bar to commence-
nent of any part of the election procesa under Act 257 prior
to the time that it takes effect ~- and Act 257 eamnot, as a
matter of law, teke effect until it receives Section 5
preclearance.

Thare are, of course, good and sufficfent practical
reasons why Congress imposed such a requirement on covered
Jurisdictions subject to the Voting Rights Act. If, as you
submit, we were to allow candidate qualification to proceed
under an unprecleared plan «- especially one, as here, that
the Attorney General maintains should not be precleared =-
those interested in seeking office would de vequired to
expend considerable time, energy and nong campaligning {n a
district that may never gain approval. is needless burden,
along with {nevitable voter confusion if Senate elections
are ultinmately requirsd to go forward under a different
districting plen, counsel against the kind of premature

ualification activity you urge, Clearly, it is measurably
Lu disruptive of the electoral process to await the court's
decision on preclearance of Act 257, and permit candidate
uali{fying to commence only after final approval of a plan
2wheth¢r ft be Act 257 or some alternative) has been obtained.
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Accordingly, on behalf of the Attorney Ceneral, I must
interpose a Section 5 objection to the slectlon schedule
esteblished by R321., Althouph I feel compelled to enter this
3gction 5 objection at this time, 1 emphasize that we stand
rcady to review promntly a schedule for the conduct of elece
tions e&s soon as a plan 1s precleared.

Of course, as provided by Section 5 of the Voting
Righte Act, you have the ripght to seek a declaratory judgment
from the United States District Court for the District of
Colurbia that this election schedule has neither the purpose
nor will have the effect of denying or abridging the right to
vote on account of race, color, or membership in a language
minority proup., 1In addition, Section 51.44 of the puidelines
pernits you to request that the Attorney General reconsider
the objection., However, until the objection is withdrawn or
the judement from the District of Columbia Court is obtained,
the effect of the objaction by the Attorney General is to
make the election schedule legally unenforcestle. 28 C.F.RE,
51.9.

We are aware that the State already has initiated thia
election schedule by opening ecandidate gquslification on
¥grech 16, 1984, Thus, 1 request that upon receipt of this
letter you tnform us of the course of action the State of
South Carolina planas to take with respect to this metter.
1f you have eny questions concerning this letter, please feel
free to call Paul F. Hancock (202+724-3095) of the Voting
Sectione.

We ere providing a copy of this letter to each member
of the three-judpe court hearing State of South Carolina v,
United Statea and to cownsel of record. -

S8incerely,

Win. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Peparunent or jusacx
Civil Rights Division

Office of the Assiztant Attomey General Westingion, D.C. 20520
Mr. R. Powell Black I m
Town Advisor 26 hAR

P. 0. Box 306
Jefferson, South Carolina 29718

Dear Mr. Black:

This refers to the increase in the length of terms of
office for the mayor and councilmembers from two to four years,
and the adoption of staggered terus for the councilmenbers of
the Town of Jefferson in Chesterfield County, South Carolina,
submitted to the Attorney General pursuant to Section § of the
Voting Rights Act of 1965, as amended, 42 U.S8.C. 1973¢c. We
received the information to complete your submission on
January 27, 1984.

We have considered carefully the information provided by
you as well as that provided by other interested parties. Our
analysis of election returns and other relevant data for the
Town of Jefferson and vicinity shows that black candidates do
not place higher than third or fourth in an at-large election.
For example, the one black candidate who has been successful in
city council elections came in third out of eleven candidates
in 1976, fourth out of seven in 1980, and third out of eight in
1982. The present system, where the candidates who receive the
four highest vote totale are elected to the town council, has
ensbled that candidate to be elected to office. However, under
the submitted system, once the staggered terms are fully in
place, only the candidates who place firat or second will be
elected; this likely would eliminate the black representation
that has existed. Such a situation would be retrogressive to
the gains already achieved in minority political participation
and therefore would have the effect of diluting the right to
vote on account of race. Beer v. United States, 425 U.S. 130

(1976).
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Under Section 5 of the Voting Rights Act, the submitting
suthority has the burden of showing that a submitted change
has neither a discriminatory purpose or effect. See Georgia v.
United States, 411 U.S. 526 (1973); see also the Procedures

or the Administration of Section 5 (28 C.F.R. 51.39(e)).

In light of the considerations discussed above » I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, I must object to the implemen-
tation of Ordinance No. 8 (1983), which provides that council-
menbers be elected to four-year, staggered terms.

Of course, as provided by Section 5 of the Votin
Rights Act, you have the right to seek a declaratory juggment
from the United States District Court for the Distrlct of
Columbla that these changes have neither the purpose nor will
have the effect of denying or abridging the tgght tc vote on
account of race or color. 1In addition, Section 51.44 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, until the objection is
withdrawn or a judgment from the District of Columbia Court
iz obtained, the effect of the objection by the Attorne
General is to make the four-year, staggered terms legally
unenforceable. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the Town of Jefferson plans to take with
respect to this matter. If you have any questions, feal free
to call Carl W. Gabel (202-724-8388), Director of the Section 5
Unit of the Voting Section.

Sincerely,

m. Bradford R?e"yn s
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Atiomey Geners! Weshingron, D.C. zé.qa

26 KR 1084
Thomas M. Boulware, Eaq.
Brown, Jeffries & Boulware
P. O. Box 248
Barnwell, South Carolina 29812

Dear Mr. Boulware:

This refers to Act No. 960, R1117 (1966) which provides
for four-year staﬁgered terms for the election of the mayor and
six aldermembers in the City of Barnwell i{n Barnwell County,
South Carolina, submitted to the Attorney General pursuant to
Sectlon 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C.
1973c. Ve received your initial submission on August 11 1983;
supplemental information was received on January 6, 1985.

We have given careful consideration to the information
you have provided as well as Census data and comments and
information provided by other interested parties. According
to the 1980 Census, the city i{s 37.7 percent black. Aldermem-
bers are elected under the at-large method of election with
staggered terms and our analysis indicates that racially
polarized voting patterns exist.

Although black candidates have run for the position
as aldermember in seven of the last nine elections, none has
ever been elected. Under such circumstances, reducing the
number of positions available i{n each election, as the result
of the imposition of staggered terms, has the effect of
limiting the potential for minority voters to elect the candi-
date of their choice and, thus, constitutes a retrogression
in the position already gained by the affected minority group
in the political process. Such a retrogression would have
the effect of denying or abridging the right to vote on
account of race or color. See Beer v. United States, 425
U.S. 130 (1976).
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Under Section 5 of the Votinmg Rights Act, the submit-
ting authority has the burden of showing that a submitted
change has no discriminatory purpose or effect. See Georsia v.
United States, 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section 5 (28 C.F.R. 51.39(e)). 1In
light of the considerations discussed above, I cannot conclude,
as I must under the Voting Rights Act, that that burden has
been sustained in this instance. Therefore, on be¢half of the

gtto;zgy General, 1 must object to the implementation of Act
0. .

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory judgment
from the United States District Court for the District o
Columbia that this change has neither the purpose nor will
have the effect of denying or tbridfing the right to vote on
account of race or color. In addition, Section 51.44 of the
guidelines 28 C.F.R. 51.44 permits you to request that the
Attorney General reconsider the objection. However, until
the objection is withdrawn or a judgment from the Digtrict
of Columbia Court 1s obtained, the effect of the objection by
the Attorney General is to make Act No. 960 legally unenforce-
able. 28 C.F.R. 51.9.

Finally, we note that the city is presently implementing
a majority vote feature which appears not to have been pre-
cleared under Section 5 of the Voting Rights Act since our
records fail to show that the majority vote requirement has
been submitted to the United States District Court for the
District of Columbia for judicial review or to the Attorney
General for administrative review as required by Section 5 of
the Act. If our information is correct, it is necessary that
this change either be brought before the Digtrict Court for
the District of Columbia or submitted to the Attorney General
for a determination that the change does not have the purpose
and will not have the effect of discriminating on account of
race or color. Changes in procedure which affect voting are
unenforceable unless and until the Section 5 preclearance
requirements have been met., See the enclosed Procedures for
the Administration of Section 5 (28 C.F.R. 51.9). :
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Should you elect to submit majority vote change to the
Attorney General, please follow the procedures set forth
in Section 51.18 et seg. of the guidelines.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the City of Barnwell plans to take with
respect to theae matters. If you have any questions, feel
free to call Ms. Sandra S. Coleman, Deputy Director of the
Section 5 Unitof the Voting Section. Refer to File Nos. B5201
R7207 in any response to this letter so that your corres-
pondence will be channeled properly.

Sincerely,

T Bratiorad Reyn
Assistant Attorney General
Civil Rights Division
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Civil Rights Division

©fiice of the Awmiszant Attorney General Shskingron. D.C. 20536

87aPR s

C. Bavird Jones, Jr., Esq.
Assistant Attorney General

P. O, Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This is in reference to the method of selecting members
for the county board of education and the method of electing
menbers to the four area boards of trustees (Act Ne. R282
(1984)) in Lancaster County, South Carolina, submitted to the
Attorney General on February 27, 1984, pursuant to Section 5
of the Voting Rights Act of 1965, as amended, 42 U.5.C. 1973c.

We have given careful consideration to the information
you have provided, including information considered in our
.ml{sis of similaxr changes reviewed by us in 1974 and 1983.
We 3130 have considered relevant Bureau of the Census data anad
comments and information provided by other interested parties.

At the outset, we note that on July 30, 1974, the
Attorney General interposed an objection to certain provisions
of Act No. 1622 (1972), including the use of staggered terms
in area board of trustee elections. Similar changes were con-
tained in Act No. R700 {1976}, to which an objection was inter-
posed by the Attorney General under Section $ on August 26, 1983,
Thus, the use of staggered terms in truatee elections has been
legally unenforceable throughout this period.

As we indicated on the occasions of our previous objec-
tions, the use of staggered teras in Lancaster County school
board elsctions, where the at-large system is used and racial
bloc voting seems to exist, limits the potential for black
voters to participate effectively in the electoral process by
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reducing the ability of those voters to use single-shot woting.
Nothing has been presented to demonstrate that a like effect
will not flow from implementation of the staggered terms provie
sion at this time, and the county has advanced no compelling
reason for further delaying the remedying of the impermissible
implementation of staggered term elections that has taken
place during the past eight years.

Under Bection 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. BSee Georgia v. Dnited
States, 411 U.S. 526 (1973) and the mcoaures"l“q'isor e Adrinis-
fraEIon of Section § (2& C.F.R. 51.39(0)). In light of the
considerations discussed above, I cannot conclude, as I must
under the Voting Rights Act, that that burden has been sustained
in this instance. Thersfore, on behalf of the Attorney
General, I must object to any further use of staggered terms
as provided for in Act No. R282 {1984).

Of course, as provided by Section 3 of the Voting
Rights Act, you have the right to seek a declaratory juggunt
from the United States District Court for the District
Columbia that this change has neither the pu e nor will
have the effect of denying or abridging the right to vote on
account of race or color. In addition, Section S51l.44 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, until the obiection is
withdrawn or a judgment from the District of Columbia Court
is obtained, the e¢ffect of the objection by the Attorney
General is to make the further use of staggered terms for
school tmsu; elections legally unenforceable. See also
28 C-!.R. 51. - .

To snable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us within
£ifteen days of the course of action Lancaster County plans
to take with respect to this matter. If you have any
questions, feel free to call Carl W. Gabel (202-724-8388),
Director of the Section 5 Unit of the Voting SBection.

Bincerely,
AR
: S
Wn. Bradford Reynol

Assistant Attorney Ganeral
Civil Rights Division
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. US. Department of Justice
Civil Rights Division

Office of ihe Anistent Attorney Genen! Weshington, D.C. 20530

June 11, 1984
C. Havird Jones, Jr., Esq.

Assistant Attorney General
P. O. Box 115498
Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to Act No. 1104, R1357 (1966}, which
provides for a three-member county council elected at-large
from residency districts by plurality vote for two-year,
ronstaggered terms in Edgefield County, South Carolina,
submitted to the Attorney General pursuant to Section 5 of
the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
We received your submission on April 11, 1984,

We have considered the information you have provided,
as well as Bureau of the Census data and information furnished
by other interested parties. In 1979, the Department conducted
a Section 5 review of the county’s proposed implementation of
home rule in the context of the at-large election system. In
interposing a Section 5 objection to the voting changes at

issue at that time, our February 8, 1979, objection letter
noted: ) .

Our analysis revealas that blacks
constitute 52 percent of the population
of Bdgefield County and that under the
proposed ordinance implementing Home
Rule, council members will be elected
at-large from residency districts, * * *

Court decisions, to which we feel
obligated to give great weight, have
established that the use of at-large
elections in situations where there is
a cognizable racial minority and a
history of voting along racial lines
has the potential for impermissibly
diluting minority voting strength., * * #

* * L *
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Our review discloses that there has been
substantial support for a referendum in
Edgefield County, particularly among the
black voters. According to our informa-
tion black citizens of Edgefield County
filed petition in May 1976 requesting such
a referendum, a request that was denied by
the county * * *, "It is our further informa-
tion that black citizens in Edgefield strongly
favor the adoption of a single-member district
system of elections. However, because the
county has rejected the effort of the black
community to petition for a referendum and
since the county also has chosen not to call
for such a referendum on its own motion, the
apparent sentiment for a change to single~-
member districts has not been brought to a
vote. Accordingly, the promise of public
participation in the selection of the form of
government and method of election under home
rule has simply not been realized in Edgefield
County. -

Our review of the present submission reveals that the
factors which led to the February 8, 1979, Section 5 objec-
tion continue to exist in Edgefield County. We also note that
the at-large election structure in Edgefield County has been
examined by the District Court for the District of South
Carolina to determine whether the at-large system impermissibly
dilutes the voting strength of black citizens of the county.
The court four;d initia:ﬁy ghag tl;e at-latge s{:‘t!em vig%a:egd

he constitutional standard of Zimmer v. McKeithen, .
t1:29'7 {5th Cir. 1973). Althouch™ a subsequent decision of the
Supreme Court resulted in a vacation of the district court's
‘constitutional analysis, the Zimmer factors subsequently were
incorporated into Section 2 of the Voting Rights Act as a
result of the 1982 Amendments to the Act.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georgia v. United
States, 411 U.S. 526 (1973); see also the Procedures for the

nistration of Section 5 (28 C.FP.R. 51.39(e)). In addition,
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a submitted change may not be precleared if it "so discriminates
on the basis of race or color as to violate the Constitution®
(Beer v. United States, 425 ©U.S. 130, 141 (1976)), or if we fina
that the plan violates Section 2 of the Voting Rights Act, as
amended, 42 U.S.C. 1973 (S. Rep. No. 97-417, 97th Cong., 248
Sess. 12 n. 31 (1982)). Under these principles and in view

of the considerations discussed above, I cannot conclude, as I
must under the Voting Rights Act, that that burden has been
sustained in this instance. Therefore, on behalf of the

Attorney General, I must object to the implementation of the
provisions of Act No. 1104 (1966).

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from
the United States District Court for the District of Columbia
that these changes have neither the purpose nor will have the
effect of denying or abridging the right to vote on account of
race or color. In addition, Section 51.44 of the guidelines
permits you to request that the Attorney General reconsider
the objection. However, until the objection iz withdrawn or
a judgment from the District of Columbia Court is obtained,
the effect of the objection by the Attorney General is to make

the implementation of Act No. 1104 (1966) legally unenforce-
able. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the State of South Carolina plans to take with res-
pect to this matter. If you have any questions, feel free to
call Sandra S. Coleman (202-724-6718), Deputy Director of the
Section 5 Unit of the Voting Section.

Sincerely}

LYo .
Wm 1ds

Assistant Attorney General
Civil Rights Division
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June 11, 1984

Charles W. thetatone, Jr., Esq.
Felder and Whetstone

U.S. 601 North

P. O. Box 437

St. Matthews, South Carolina 29135

Dear Mr. Whetstone:

This refers to the April 5, 1984, referendunm election;

the change to four-year, staggered terms for councilmembers

and four-year terms for the mayor; and the majority vote require-
ment for councilmembers and water commissioners for the Town of
Elloree in Orangeburg County, South Carolina, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. 1973c. We received the information
to complete your submission on April 10, 1984, e

>

the April 5, 1984, referendum election and the four-year tezms j§
for the position of mayor. However, we feel a responsibil&ty:

to point out that Section 5 of the Voting Rights Act expressly .-
provides that the failure of the Attorney General to obiect

does not bar any aubsequent judicial action to enjoin the
enforcement of such changes. See the Procedures for the Adminis-
tration of Section 5 (28 C.F.R. 51.48).

The Attorney General does not interpose any objection. mz

We have considered carefully the information you have
provided, as well as that provided by other interested parties
regarding the change from concurrent, two-year terms to staggered,
four-year terms for town councilmembers and the change from
plurality to majority vote requirement for election to the town
council and water coamission. We note that blacks constitute
34.43 percent of the town's population. Our analysis also
indicates that, in the context of the racial bloc voting patterns
that seems to exist in Elloree, a change from concurrent elec-
tions by & gisple ality to staggerd terms and a majority
vote req Bent raely affect the ability of minorities to
elect can {w £.thelr choice to office, particularly where,
.as here, sfngle~-shot voting is permitted under state law.
et e

R
L

ce: Public. File
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Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has

no discriminatory purpose or effect. See Georgia v. United
States, 411 U.8. 526 (1973); see also 28 C.F.R. 51.39(e). In
1ight of the considerations discussed above, I cannot conclude,
as I must under the Voting Rights Act, that that burden has
been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the change to staggered
terms for councilmewbers and a majority vote requirement for
election to the town council and water commission.

0f course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from
the United States District Court for the District of Columbia
that these changes have neither the purpose nor will have the.
effect of denying or abridging the right to vote on account’.of
race or color. In addition, Section 31.44 of the guidelines
permits you to request that the Attorney General reconsider
the objection. However, until the objection is withdrawn or
a jud%ment from the District of Columbia Court is obtained,
the effect of the objection by the Attorney General is to make
the change to staggered terms for the town councll and the
imposition of a majority vote requirement for election to

the town council and water commission legally unenforceable.
28 C.F.R. 51.9.

To enable this Department to meet its responsibility ko
enforce the Voting Rights Act, please inform us of the course
of action the Town of Elloree plans to take with respect to
this matter. If you have any questions, feel free to call

Carl W. Gabel (202-724-8388), Director of the Section 5 Unit
of the Voting Section.

Sincerely,

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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US. Department of Justice
Civil Rights Division

Office of iha Aulzzant Aitorney Ceweral Weshington, D.C. 20330

10 AUG 1984,

Terrell L. Glenn, Esq.

McNair, Glenn, Konduros, Corley,
Singletary, Porter & Dibble .

P. O. Box 11390

Columbia, South Carolina 29211

Dear Mr. Glenn:

This refers to Senate Bill No. 1093, R626 (1984); which
establishes a new senate reapportionment plan for the Statae of
south Carolina and a proposed schedule for implementing the
plan in special elections this year. These voting changes have
been submitted to the Attorney General pursuant to Section S
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c,
We received your submission on August 9, 1984, and, in accor-
dance with your request, we have conducted the Section 5
review of the voting changes on an expedited basis pursuant
tg the Procedures for the Administration of Section 5 (28 C.F.R.
51.,32).

The Attorney General does not interpose any objectioen
to the voting changes to be cccasioned by the senate reappor-
tionment plan embodied in Senate Bill No. 1093. However, we
feel a responsibility to point out that Section 5 of the Voting
Rights Act expressly provides that the failure of the Attorney
General to object does not bar any subsequent judicial action
to enjoin the enforcement of such change. 1In addition, as
authorized by Section 5, the Attorney General reserves the
right to reexamine this submission if additional information
that would otherwise require an objection comes to his attention
during the remainder of the sixty-day review period. See also
28 C.F.R. 51.42 and 51.48.
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Although it appears that the reapportionment plan
embodied in Semate Bill No. 1093 will afford to black
citizens a falr opportunity to participate in the political
process and elect candidates of their cholce to office, we
are concerned whether that ‘potential will become reality in
light of the 1984 election schedule which also is contained
in the bill. The boundaries of the new districts have received
Section 3 preclearance only today, and prospective candidates
must qualify no later than 12:00 noon on August 15; a period
of only three weeks has been allowed for campaigning before
the first primary election. The bill enacting the. revised
Ylan waa paased by the General Assembly only this week and

ittle has been done to inform voters of the new district
boundaries. In fact, our analysis of a map contained in a
news article, which gou represented to be the State's effort
to inform voters with regard to the reapportionment plan
embodied in Senate Bill No. 1093, reveals that the printed
district boundaries differ significantly from the boundaries
contained in Senate Bill No. 1093. You have informed us that
other newspapers have printed the correct map, but the
potential for voter confusion clearly remains.

In Busbee v. Smith, 549 F. Suzp. 494, 518-526 (1982),
aff'd, 51 U.S.T.w. 3557 (U.S. Jan, 24, 1983), the Districe
Court for the District of Columbia addreassed the Section 5
merits of a similar election schedule. The court's analysis
is relevant here (id. at 521):

The reapportionment plan significantly
altered the configuration and racial
composition of the ... Districts, [at
issue] and neither voters nor potential
candidates knew where the lines would
fall until the state secured section S
approval on August 24. Under the statas's
schedule, the primary - arguably the most
important election ... cf. United States v.
c%assic. 313 U.8.299, 31314 ... (194L)
scussing the practical importance of
primaries) - was to be held only three
weeks later. This schedule not only would
have prevented potential candidates from
mounting effective campaigns, but more
important, would have frustrated voters'®
attempts to prepare themselves to make a
reasoned choice among the candidates.,
We concluded, thersfore, that Georgia's
defense of its proposed schedule fell far
short of meeting the state's statutory
burden of proof.
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Since the modifications to the boundaries of the reapportion~
ment plan embodied im Act 257--the State's original plan--were
undertaken to enhance black voting strength, the truncated

schedule is likely to have a particularly disparate impact
upon black voters. L

We recognize, of course, that the proposed election
schedule adopted by the General Asgsembly is the same schedule
adopted by the District Court for the District of South
Carclina for implementation of the reapportionment plan
approved in Graham v. Daniel, Civ. No. 3:84-1430-15. However,
the Graham decision was specific in allowing the General
Assembly to enact a new reapgortionmenc plan, and we do not
understand the order as precluding the State from adopting an
election schedule which will allow for implementation of
any such new plan in a racially fair manner.

We have considered alsc your argument that the proposed
schedule ({attieularly the seven weeks between the runoff and
the general election) is necessary to comply with federal
statutes designed to protect the voting rights of civilian

and military citizens overseas. The argument is unpersuasive
for several reasons. The federal statutes at issue (the
Overseas Citizens Voting Rights Act, 42 U.S.C. 1973dd et seg.
and the Federal Voting Assistance Act, 42 U.S.C. 1973cc),
require only that states permit overseas civilian and military
personnel to vote by absentee ballot for federal offices, and
thus the mandatory provisions of these atatutes do not a ly
to state senate elections. While efforts by states to allow
citizens overseas to vote in state and local elections are
encouraged and are commendable, we note that the State of South
Carolina has made no apparent effort to adopt a schedule

which would allow such citizens to vote in the primary and
runof £ elections for {osiciona in the state senate. Additicnally,
the State is not precluded from adopting a schedule which
would allow overseas citizens to vote in all elections.

While such a schedule would lengthen the election process,

the longer time period may be necessary to allow all citizens

a fair opportunity to participate effectively in the electoral
process.

For the above reasons, I cannot conclude that the
State has satisfied its burden of demonstrating that the
proposed election schedule is entitled to Section 5
preclearance and accordingly, I must on behalf of the
Attorney General, interpose a Section 5 objection to the
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proposed schedule for implementing the reapportionment plan
embodied in Senate Bill No. 1093.

Although 1 am compelled to enter this objection, we
are willing to assist the State in its efforts to devise an
alternate schedule which meets the requirements of federal
law. Of course, it remains the responsibility of the State
to devise the aschedule, but you should note that the schedule
approved by the court in Busbee provided that the first
primary would be held on the date of the general election and
the entire election process was completed in the same calendar
year. We also have continued to evaluate schedule options
which would allow the general election for positions in the
senate to be conducted on November 6. In that regard you
might consider a schedule whereby candidates would qualify
during the geriod from August 14 through August 28; the first
primary would be conducted on October 9; and the second
primary would be conducted on October 16. We offer this
schedule only as a suggestion and we remain willing to consider
alternative schedules. In our view, the important time
period is that prior to the first primary and we believe that
approximatel{ sixty days is the the minimum time necessary
for a racially fair primary election. Options also are
available for protecting the voting rights of overseas citizens
(such as delaying certification of final election results so
as to provide an extended time for receipt of absentee ballots)
and we are available to discuss such options if you desire.

0f course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
the election schedule as proposed has neither the purpose
nor will have the effect of denying or abridging the right to
vote on account of race or color. In addition, Section 51.44
of the guidelines permits you to request that the Attorn
General reconsider the objection. However, until the objection
is withdrawn or a judgment from the District of Columbia Court
is obtained, the effect of the objection by the Attorney
General issgognakc the election schedule legally unenforceable.
28 C.F.R. 9.
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the State of South Carolina plans to take with respect

to this matter. If you have: any questions, feel free to call
Paul F. Hancock (202-724-3095).

Wz, Bradford Reyndlds
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Attoeney General Weghington, D.C. 20330

August 31, 1984

C. Havird Jones, Jr., Esq.
Asslistant Attorney General

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to your request that the Attorney General
reconsider the March 26, 1984, objection interposed to Act
No. 960, R117 (1966), which provides for four-year, staggered
terms and to your initial submission of the mu{ority vote
requirement for the election of the mayor and board of alder-
members for the City of Barnwell in Barnwell County, South
Carolina. We received both your request for reconsideration
and your submission on July 2, 1984,

With regard to the request for reconsideration of
the March 26, 1984, objection to Act No. 960 (1966), we
have reviewed carefully the information that you have
provided and the arguments which you have advanced, as well
as comments and information furnished by other interested
parties. However, we find no basis for altering the conclu-
sions that led to the initial Attorney General's decision.
Therefore, on behalf of the Attorney General, I must decline
to withdraw the objection.

We likewise have given careful consideration to the
information you have provided concerning the adoption of a
majority vote requirement, as well as to Census data and
comments and information obtained from other interested
garciu with respect to that issue. According to the 1980

ensus, the city is 37.7 percent black and our analysis
indicates that racially polarized voting patterns exist.
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Because the only legally enforceable method of election
for the City of Barnwell is at-large with a plurality vote
requirement and concurrent terms, we have reviewed the proposed
change to majority vote in that context. Implementation of
the majorit{ vote requirement, coupled with the at-large
method of election and {n the context of racial bloc voting,
increases the likelihood of "head-to-head" contests between
black and white candidates, thus diminishing the opportunity
that would otherwise exist for blacks to ut%lize single-shot
voting for a candidate of thelr choice. Under these circum-
stances, the change to majority vote constitutes an impermig-
aible retrogression in the position of the affected minority
group in the political process, a situation which has the
effect of denying or abridging the right to vote on account
?fgggge or color. See Beer v. United States, 425 U.S. 130

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of ahowing that a submitted change
has no discriminatory purpose or effect. See Georgia v.
United States, 411 U.S. 526 (1973); and 28 C.F.R, 51.39(e).

n light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, 1 must object to the inplemen-
tation of the majority vote requirement.

Of course, as provided by Section 5 of the Vbtiﬁs
Rightas Act, you have the right to seek a declaratory j} gnent
from the United States District Court for the District o
Columbia that neither of these changes has either the purpose
or will have the effect of denying or sbridging the :tght to
vote on account of race or color. Also, particularly in
regard to the majority vote requirement, Section 51.44 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, as previcusly noted with
regard to the staggered terms matter, until the objections
have been withdrawn or appropriste judgments from the District
of Columbia Court have been obtained, the effect of the
objections by the Attorney General is to make the staggered
terms and g?egmajottty vote requirement legally unenforceable.
28 C,F.R. 51.9.
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To enable this Department to meet its responsibility
to enforce the Voting Righta Act, please inform us of the
course of action the City of Barnwell plans to take with
respect to these matters. If you have any questions, feel free
to call Sandra S. Coleman (202-724-6718), Deputy Director of
the Section 5 Unit of the Voting Section.

Sincerely,

Ry -
/
’ Ajg_,;u'./ ?/: vogen
Janes P. Turner
Acting Assistant Attorney General
Civil Rights Division
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@ Civil Rights Division

Office of the Axsiziant Attorney Genaral

Weshington. D.C. 20530

August 31, 1984

C. Havird Jones, Jr., Esq.
Assistant Attorney General

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to your request that the Attorney General
reconsider the March 26, 1984, objection interposed to Act
No. 960, R117 (1966), which provides for four-year, staggered
terms and to your initial submissfon of the ma ority vote
requirement for the election of the mayor and board of slder-
members for the City of Barnwell in Barnwell County, South
Carolina. We received both your request for reconsideration
and your submission on July 2, 1984.

With req,ard to the request for reconsideration of
the March 26, 1984, objection to Act No. 960 (1966), we
have reviewed carefully the information that you have
provided and the arguments which you have advanced, as well
as comments and information furnished by other interested
parties. However, we f£ind no basis for altering the conclu-
sions that led to the initial Attorney General's decision.
Therefore, on behalf of the Attorney General, I must decline
to withdraw the objection. :

We likewise have given careful consideration to the
information you have provided concerning the adoption of a
majority vote requirement, as well as to Census data and
comments and information obtained from other interested
parties with respect to that issue. Accoxding to the 1980
Census, the city is 37.7 percent black and our analysis

' indicatss that raclally polarized voting patterns exist.
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Because the only legally enforceable method of electio
for the City of Barnwell is at-large with a plurality vote "
requirement and concurrent terms, we have reviewed the proposed
change to majority vote in that context. Implementation of
the majotit{ vote requirement, coupled with the at-large
method of election and in the context of racial bloe voting,
increases the likelihood of "head-to-head" conteats between
black and white candidates, thus dimi

nishing the opportunit
that would otherwise exisat for blacks to utilize sgxle--hc{

voting for a candidate of their choice. Under these circum-
stances, the change to majority vote constitutes an impermis-
sible retrogression in the position of the affected minority
group in the political process, a situation which has the
effect of denying or abridging the right to vote on account

?*4139;:;:3 or color. See Beer v. United States, 425 U.S. 130

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georgia v.

United States, 411 U.S. 526 (1973); and 28 C.F.XK. -39(e).

n light of the considerations discussed above, I cannot
conclude, as I pust under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, I must object to the implemen-
tation of the majority vote requirement.

Of course, as provided by Section 5 of the Votin
Rights Act, you have the right to seek a declaratory j ?ont
from the United States District Court for the District o
Columbia that neither of these changes has either the purpose
or will have the effect of denying or abridging the right to
vote on account of race or color. Also, particularly in
regard to the majority vote requirement, Section 51.44 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, as previously noted with
regard to the staggered terms matter, until the objections
have been withdrawn or appropriate judgments from the Dlatrict
of Columbia Court have been obtained, thes effect of the
objections by the Attorney General is to make the staggered
terns and %cgmjoti:y vote requirement legally unenforceable.
28 C.F.R. 51.9.
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To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the City of Barnwell plans to take with
respect to these mattera. If you have any questions, feel free
to call Sandra S. Coleman (202-724-6718), Deputy Director of
the Section 5 Unit of the Voting Section.

Sincerely,

- J

James P. Turner
Acting Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Arsliant Atiornzy Generg! Washington, D.C. 20530

September 10, 1984

C. Havird Jones, Jr., Esq.
Assistant Attorney General

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to Act No. Bl400 (1966), which provides for
a seven-member County Board of Education with three members
agpoinced by the Governor and two members elected from each
of two double-member districts (Road Districts Nos. One and
Two) to four-year ataggered terms, and to Act No. R1008 (1972),
which provides for a change in the method of electin these
board members from the method provided for in R1400 %1966) to
election from one of the four single-member or multi-member
districts created for this purpose in Newberry County, South -
Carolina, submitted to the Attorney General pursuant to Section 5
of the Voting Rights Act of 1965, as amended, 42 U.S$.C. 1973c.
The initisl submission of Act No. R1008 (1972) was received on
May 8, 1972. The initial submission of Act No. R1400 (1966)
as well as additional information on Act No. R1008 (1972) was
received on June 13, 1983. Additional information on both
Acts was received on July 12, 1984, .

. We have considered the information you have provided,

as well as Bureau of the Census data and information furnished
by other interested parties. We note that Newberry Countz

has a population of 31,242, of whom 9,872 (or 31.6%) are black,
that prior to 1966, there were eight members on the Count{

Board of Education appointed by the Governmor and that no black
ever has been elected to 2 position on the board. With regard to
Act No, R1400 (1966), we note at the outset that the districting
plan for the implementatioh of the provisions of that Act was
enacted in June, 1968 (Act No. R970), and that the one person -
one vote requirement was not considered in the drawing of that
districting plan. Although Act No. R970 never has been submitted
for Section 5 review, the information you have provided indicates
that the double-mepber districts provided in that plan are
severely malapportioned.
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While such malapportionment raises considerations under
the Fourteenth Amendment which are not per se of concern under
Section 5, such iz not the case where, as here, there is an
extreme underrepresentation in the district which contains the

large majority of the minority population.

With regard to Act No. R1008 (1972), we note that no
data was provided in response to our June, 1972 request for
several items, including the population and number of re istered
voters, by race, for the old and new districts. This informstion
is basic to a review of an election plan and is especially
significant in a county, such as yours, which has in place,
and elects its governing body from, single-member districts,
one of which contains a black po{ulation majority, since that
fact evidences a readily available alternative which would
recognize the potential of minorities to elect a candidate of
their choice to the Board of Education.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a change has no discri-
minatory purpose or effect. See Georgia v. United States, 411
U.8. 526 (1973); see alsc the Procedures for the Adminlstration
of Section 5 (28 C.F.R. 51.38). In this regard, we have noted
your statement that no population data were generated for the
1972 plan. However, in view of your failure to provide the
Attorney General with any information which would allow for a
proper evaluation of that plan, and in view of the other circum-
stances discussed above, we cannot conclude that your burden
has been sustained in this instance with respect to either plan.
Therefore, on behalf of the Attorney General, I must object to
the implementation of the provisions of Acts Nos. R1400 (1966)
and R1008 (1972).

Of course, as grovided by Section 5 of the Votin% Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, Section 5l.44 of the guidelines permits

you to request that the Attorney General reconsider the object-
ions. However, until the objections are withdrawn, or %udgments
from the District of Columbia Court are obtained, the effect

of the objections by the Attornmey General is to make the imple-
mentation of the provisions of both Acts legally unenforceable.
28 C.F.R. 51.9.
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the State of South Carolina plans to take with respect
to these matters. If you have any questions, feel free to call

Carl W. Gabel (202-724-8388), Director of the Section 5 Unit
of the Voting Section.

Sincerely, ‘
Wn. Bradford Reynolds

Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of ihe Amisiant Attorney General Weshingron, D.C. 20530

SEP11 1984
C. Havird Jones, Jr., Esq.
Assistant Attorney General
P. O. Box 11549
Columbia, South Carolina 29211

Dear Mr, Jones:

This refers to Act No. R522 (1984) which relates to
the assistance to voters in the State of South Caroclina,
submitted to the Attorney General pursuant to Section § of
the Voting Rights Act of 1965, as amended, 42 0.$.C., 1973¢c.
We received your submission on July 13, 1984. Although we

noted your request for expedited consideration, we have been
unable to respond until this time,

According to your submission letter, Act R522 (1984)
which amends §7-13-770 of the 1976 South Carcolina Code of Law
was enacted to bring the State of South Carolina into compliance
with Section 208 of the Voting Rights Act. Section 208 states:

Any voter who requires assistance to vote by
reason of blindness, disability, or inability
to read or write may be given assistance by a
. person of the voter's choice, other than the
voter's employer or agent of that employer or
officer or agent of the voter‘'s union.

Section 7-13-770, as amended by Act No. R522, would allow a
South Carolina voter needing assistance to receive such
assistance from anyone he or she chooses except that a manager
selected by the chairman of the managers must accompany the
voter and helper into the voting booth (unless the person
selected is a family member).
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Earlier this year this provision of South Carolina law
was brought to our attention by the Democratic Party of South
Carolina with a request for ocur view on the provision's
compliance. Our response, a copy of which was supplied to
your office, set forth our view that the instant provision
contravenes Section 208 of the Voting Rights Act, since this
oversight provision would comprrmise the principle established
by Section 208 that the voter is entitled to decide who will
accompany him or her into the voting booth. We have detected
nothing in our present analysis which would alter that view.

For your convenience, another copy of that earlier letter is
enclosed. .

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georgia v.

United States, 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section 5 {28 C.F.R. 51.39(e)).

In the administration of this provision, the Attorney General
has taken the position that voting changes which are inconsis-
tent with other provisions of the Voting Rights Act cannot be
considered to have met the Section 5 standard for preclearance.
Therefore, on behalf of the Attorney General, I must interpose
an objection to Act No. R522 (1984).

Of course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory judgment
from the United States District Court for the District of
Columbia that this change has neither the purpose nor will
have the effect of denying or abridging the right to vote on
account of race, color, or membership in a language minority
group. 1In addition, Section 51.44 of the guidelines permits
you to request that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make
Act No. R522 legally unenforceable. 28 C.FP.R. 51.9.



1899
-3 -

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the State of South Carolina plans to take
with respect to this matter. 1If you have any questions, feel
free to call Sandra S. Coleman (202~724-8718), Deputy Director
of the Section 5 Unit of the Voting Section.

SIngerely,
e T L e ——
wm, Bradford Reynolds

Assistant Attorney General
Civil Rights Division
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LI Civil Rights Division '

Office of the Assistant Atiomey Genergl Weshingron, D.C, 20330

0CT 10 195,

C. Havird Jones, Jr., Esq.
Assistant Attorney General
State of South Carolina

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

. Th;s regers to your request that the Attorney General recon-
sider his objection to Act No. R522 (1984), which relates to the
assistance to voters in the State of South Carolina. We received
your letter on September 17, 1984, and in accordance with your
request, expedited consideration haa been given this matter

pursuant to the Procedures for the Administration of Section 5
(28 C.F.R. 51.32).

We have reviewed carefully the information that you have
provided to us, as well as comments and information provided by
other interested parties. However, our current analysis has
disclosed nothing which would warrant a change in our previous
determination. We continue to believe that Act No. R522 is
facially inconsistent with Section 208 of the Voting Rights Act
which, with certain exceptions, requires that those providing
assistance be "a person of the voter's choice.” Therefore, on
behalf of the Attorney General, I must decline to withdraw the
objection,

Although we are unable to withdraw the objection under
Section 5, we fully understand the State's legitimate interest
in preventing voter fraud and otherwiss assuring the integrity
of its.electoral process as set forth in Chapter 25 of the
State's Election Code and elsewhere, For that reason, I
emphasize that the Attorney General's objection to the routine
use of poll managers to “assist the voter" under Act No. RS22
should not be considered as precluding the State from taking
appropriate action to enforce its referenced laws dealing with
fraud and other improprieties in the electoral process.
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In this connection, such enforcement activities might
include selective use of poll managers to monitor assistance
provided to blind, disabled or illiterate voters where there
is credible evidence that the assistance provided is part of
a scheme to miscast voters'! ballots and where such a monitoring
effort is permissible under state law, In light of the explicit
language of Section 208 of the voting Rights Act, however,
monitoring of assistors should be handled, if at all, by somecne
other than a voter's employer or union official. Moreover, any
abuse of the electoral process by those engaged in monitoring

activity must be dealt with promptly and harshly under available
civil and criminal statutes,

. 0f course, the voting Rights Act permits you to seek a
declaratory judgment from the United States District Court for
the District of Columbia that, notwithstanding this objection,
the change is not inconsistent with Section 208 of the Act and
merits Section 5 preclearance. As previously noted, however,
until such a judgment is obtained from that court, the legal
effect of the objection by the Attorney General is to render
the change in guestion legally unenforceabls. See also
2R C.F.R. 51.9.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the State of South Carolina plans to take with
respect to this matter. 1If you have any questions, feel free
to call Sandra S. Coleman (202/724-6718), Deputy Director of
the Section S Unit of the vVoting Section.

.?““5'13'5??
»5-. QM&\:J A TP,

_ wm. Bradford Reynolds )
Assistant Attorney General
civil Rights Division
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US. Department of Justice
Civil Rights Division

Offies of the Asiont Atomey Geveral Waskingion, D.C. 2059

ki
C. Havird Jones, Jr., Esq. Novz2 L
Assistant Attorney General
P, O. Box 11549 -
Columbia, South Carolina 29211

Dear Mr. Jones:

+ This refers to your request that the Attorney General
reconsider the September 10, 1984, objection under Section S
of the Voting Rights Act of 1965, as amended, to Act No. R1008
{1972), which provides for the election of the seven-member
County Board of Education from the four single-member and
multimember districts created for this purpose in Newberry
County, South Carolina. We understand that you do not seek
reconsideration of the objection also interposed on September 10,
1984, to Act No. R1400 (1966). We received your initial request
on September 20, 1984; supplemental information was received on
September 24, 1984.

We have reviewed carefully the information that you have
provided to us, as well as comments and information received
from other interested parties. Our analysis indicates that in
the four districts created by Act No. R1008 to elect the members
of the county board of education, blacks comprise approximately
31 percent, 43 percent, 30 percent, and 20 percent of the popu-~
lation, respectively. Under the 1980 Census, the deviations
in the population of the proposed districts is in excess of + 31
percent and the districts in which the underrepresentation occurs
are the districts which contain the largest proportions of blacks.

We still have been provided no justification, particu-
larly one unrelated to race, for the continued use of a starkly
malapportioned electoral scheme which necessarily operates to
deny a significant portion of the minority community equal access
to the political process. Withdrawal of the Attorney General's
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cbjection in these circumstances would serve to countenance the
very result that Section 5 of the Voting Rights Act was intended
to prevent. Since the county still has not met its burden of
showing that Act No. R1008 (1972) is free of a disctininatory

purpcse or effect, I must, on behalf of the Attotney Gonetal.
continue the objection.

Of course, Section 5 permits you to seek a declaratory
judgment from the United States Diastrict Court for the District
of Columbia that this change has neither the purpose nor will
have the effect of denying or abridging the right to vote on
account of race or color, irrespective of whether the change
previously has been objected to by the Attorney General. As .
previously noted, however, until such a judgment is rendered by
that court, the legal effect of the objection by the Attorney
General to Act No. R1008 (1972), as well as to Act No. R1400
(1966), for which you did not request reconsideration, is to
rinder the changes involved unenforceable. See also 28 C.F.R.
51.9.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the State of South Carolina plans to take with respect
to this matter. If you have any questions, feel free to call
Robert S. Berman (202-724-8388), Attorney Supervisor of the
Section 5 Unit of the Voting Section,

Sincerely, TS

3 e = e

Wm. B adford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of 1he Asustan: Attarney General Washington, D.C. 20530

June 28, 1985

C. Havird Jones, Jr., Esq.
Assistant Attorney General

P, O. Box 11549

Columbia, South Carolina 29202

Dear Mr. Jones:

This refers to the procedures for conducting the
March 1983 special election for school district trustees for
School Districts 1 and 2 in Hampton County, South Carolina,
submitted to the Attorney General pursuant to Section 5 of
the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
We received your submission on April 29, 1985,

We have considered carefully all of the information
provided with your submission ‘as well as that from other
interested parties. In making our determination it will

be helpful to recount briefly the history of the changes now
before us,

On April 9, 1982, South Carolina enacted Act No. 549
vwhich abolished the then-existing county board of education
and provided for the election of the two local boards of
trustees. That legislation also provided for the initial
election to those board of trustee positions (theretofore
appointive offices) in November 1982 with a candidate gqualifying
period to run from August 16 to August 31 of that year.
However, on August 23, 1982, the Attorney General interposed
a timely objection to the implementation of Act No. 549,
thereby continuing the unenforceability of that statute under
the provisions of the Voting Rights Act. See the Procedues for
the Administration of Section 5 (28 C.F.R., 51.1): Busbee v.
Smith, No. 82-0665 (D. D.C. May 24, 1982); Connor v. Waller,
421 U.S. 656 (1975). Accordingly, no election for those posi-
tions was held in November 1982.

Subsequently, on November 19, 1982, the Attorney General's
objection was withdrawn, thereby removing the legal bar to the
implementation of Act No. 549. As a result, the state authorized
and the county called a special election for the board of trustee
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positions to be held on March 15, 1983, The county did not,
however, provide for a new candidate qualifying period but,
rather, adopted (hut did not reopen) for the newly called
election the qualifying period previously held as a part of
the November 1982 election schedule, namely, August 16 through
August 31, 1982. The new election date and the adoption of
the previously held qualifying period as a part of that
election schedule essentially are the changes now before us
for our review, See NAACP v. Hampton County Election Commis~
sion, 53 U.S.L.W. 4207 (U.S. Feb, 27, 1985).

At the outset, we note that even though the required
Section 3 preclearance had not been obtained and that there
was suhstantial opposition from members of the minority
comnunity to the voting changes embodied in Act No. 549, the
county nevertheless began implementation of that act's pro-
visions, i.e., the qualifying period, prior to Section §
preclearance. The Votin) Rights Act makes it clear that
unprecleared changes are legally unenforceable until and
unless the Attorney General of the United States or the
United States District Court for the District of Columbia
says otherwise. Busbee v. Smith, supra, slip op. at 3. By
raquiring candidates to file for the hoard of trustee elections
when the changes permitting those elections had not met the
preclearance requirements of the Voting Rights Act, the
county was requiring candidates to make choices and commite
ments, and possibly to expend considerable time, energy, and
aonay campaigning, in districts which may never have gained
approval. See State of South Carolina v. United States and
NAACP, 585 F. Supp. 418 (D. D.C. 1984}, 1In fact, as noted
above, an objection to the implementation of that election
system actually was interposed for a time.

In this regard, we note that at least three experienced
black school board members declined to lend credibility to
the illegal implementation of those changes by not gualifying
to run for election under the unprecleared plan. Yet, once
the newly created elsctive positions in the independent
school districts had received Section 5 preclearance, those
candidates, and conceiveably others, were precluded from
qualifying as candidates for the new elections by virtue of
the county's decision to adopt without reopening the August 16-
31, 1982, qualifying period for the later announced March 15,
1983, election.
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Our analysis shows that this restriction on candidacies
for the March 15, 1983, election adversely affected the oppor-
tunity of black voters to elect candidates of their choice.

For example, election results from other school board elections
in the county reveal that at least some of those whose candi-
dacy was rejected by the county enjoyed substantial support
among voters in the black community. Yet, the county has pro=
vided no compelling justification for failing to provide within
reasonahle proximity of the election a candidate qualifying
period which would allow the special election ballot to reflect

the intervening changes in political circumstances between
Aujust 1982 and February 1983.

tnder Section 5 of the Votinjy Rights Act, the submitting
asthority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georgia v, United
States, 411 U.S. 525 (1973); see also 28 C.F.R, 51.39({e). Under
the circumstances involved here, I am unable to conclude, as
I must under the Voting Rights Act, that the qualifying period
adopted for the March 15, 1983, special election had no discri-
ninatory effect upon the black voters of Hampton County. There-
fore, on behalf of the Attorney General, I must object to the
holding of the special election under those conditions.

2f cours2, as provided by Section S of the Voting
Rights Act, you have the right to seek a declaratory judgment
from the ‘Jnitad States District Court for the District of
Z“olumbia that these changes have neither the purpose nor will
have the effect of denying or abridging the right to vote on
account of race or color. TIn addition, Section 51.44 of the
juidelines permits you to request that the Attorney General
reconsider the objection. However, until the objection is
withdrawn or a judgment €from the District of Columbia court
is ohtained, the effect of the objection by the Attorney
General is to render the March 15, 1983, special election of
bnard of education trustees in Hampton County School Districts 1
and 2 of no legal effect. 28 C.F.R. 51.9.
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To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action Hampton County plans to take with respect to
these matters. 1If you have any questions, feel free to call
Sandra S$. Coleman {(202-724-6718), Director of the Section §
Unit of the Voting Section.

Sincerely,
t\,""'—.\ --“""
TR \
b s o
Wm, Bradford Reyno

Assistant Attorney General
Civil Rights Division
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&2 USS. Department of Justice
&

\;.:j ' Civil Rights Division

Offten 5 13e Azisant Attorney Generad Washington, D.C 20830

Mr. Buddy Womick

Director, Public Information

P. O. Drawer 1749

Spartanburg, South Carolina 29304-1749

Dear Mr. Womick:

This refers to 105 annexations to the City of Spartanburg
in Spartanburg County, South Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.S.C, 1973¢., We received the information to
complete your submissions on May 17, 1985,

The Attorney General will make no determination with
regard to four of these annexations (Nos. A~4, A-14, A=-27 and
A-28) since they were made prior to November 1, 1964, and,
-thus, are not subject to the preclearance requirements of
Section 5. See the Procedures for the Administration of
Section 5 (28 C.F.R. 51.4(b)). Further, our records indicate
that three of these annexations (Nos. A-91, A-97 and A-100)
received preclearance under Section 5 on September 3, 1974,
and January 30, 1979, Therefore, no further determination with
regard to these annexations is necessary or appropriate under
Séction 5. See 28 C.FP.R. 51,33, : .

The Attorney General does not interpose any objections
to the following 46 annexations (Nos. A=31, A-55, A-61, A-62,
A-63, A-67, A~77, A-78, A-79, A-81, A-82, A-83, A-86, A-87,
A-95, A-101, A-103, A~105, A-106, A-108, A~109, A~1l11, A~112,
A-113, A-116, A-117, A-118, A-~120, A~121, A=123, A~124, A-125,
A-126, A-127, A-129, A-130, A-131, A-132, A-133, A-136, A-137,
A=139, A~141, A=142, A~-143, and A-144). However, we feel a
responsibility to point out that Section 5 of the Voting Rights
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Act expressly provides that the failure of the Attorney General

to object does not bar any subsequent judicial actfon to enjoin
the enforcement of such changes. 28 C.F.R. 51.48.

In regard to annexation No. A-147, we understand from
your conversations with Ms. Lina Bader of our staff, that the
city is not seeking preclesrance of that annexation at this
tine since the ordinance for that annexation is being pre-

ared for submission, along with other receat annexations,
n the near future. Therefore, the Attorney General has not

considered that ammexation as part of this submission and nakes
no determination relative to it at this time.

However, with regard to the remaining 52 annexations
(Nos, A-29, A-30, A-33, A-34, A-35, A-36, A-37, A-38, A-40,
A-41l, A-453, A-46, A-48, A-49, A-50, A-51, A-53, A-57, A-58,
A-39, A-60, A-64, A-69, A-72, A-73, A-T4, A-75, A-76, A-80,
A-B4, A-89, A-90, A~92, A-93, A-94, A-96, A-98, A-102 A-104,
A~107, A-110, A-114, A-115, A-119, A-122, A-128, A-134, A-135,.
A-138, A-140, A-145 and A-146), we are unable to reach a similar
result on the information provided. We have considered carefully
the information you have submitted, data obtained from the 1580
Census, and information provided by other interested parties,
At the outset, we note that even though blacks constitute over
40 percent of the city's population, and although there have
been many minority candidacies, only one black ever has been
elected to the city council. This appears in substantial part
to be the result of a general pattern of racially polarized
voting occurring in the context of Spartanburg’s at-large
election system with its staggered terms and majority vote
requirement.

The proposed annexations sesm to exacerbate the
difficulty that minorities have participating equally in the
electoral process. While the City suggests that the added
residential areas produce only & minimal reduction of the
minority population, we are unable to verify this asser:ion
on the available dsta, and in fact we are concerned that the
dilution may be substantially greater than indicated.

Under Section 5 of the Voting Rights Act, the subwitting
authority has the burden of showing that a submitted change has
no discrisminatory purpose or effect. See Georgia v. United
States, 411 U.S. 526 (1973); see also 28 C.F.R. 51.39(e¢). In
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light of the considerations discussed sbove, I cannot conclude,
as 1 must under the Act, that the City has provided sufficient
information to sustain its burden in thia instance. Therefore,
on behalf of the Attorney General, I must object to the 52
annexations listed above,

. Of course, as pruvided by Section 5 of the Act, you have
the right to seek a declaratory judgment from the United States
District Court for the District of Columbia that these changes
have neither the purpose nor will have the effect of denying or
abridging the right to vote on account of race or color. Further,
Section gl.&a of the guidelines permits you to rngua::'thnt the
Attorney General reconsider the objection. In this regard, we
note the Supreme Court's observation in City of Richmond v,

ited States, supra, at 378, that a dilution such as that

nvoived here nevertheless may pass Section 5 muster "as long

as the post-annexation electoral ugsten fairly recognizes the
minority's political potential.® However, until the objection
is withdrawn or a judgment from the District of Columbia Court
is obtained, the effect of the objection by the Attorney General
is to make the 52 annexations lagally unenforceable insofar as .
voting rights are concerned. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the City of Spartanburg plans to take with reapect
to this matter. If you have any questions, feel free to call
Poli A. Marmolejos (202-724-8388), Attorney Supervisor in our
Section 5 Unit of the Voting Section.

. Sincerely,

Y

Wa. Bradfor ynolds
Assistant Attorney General
Civil Rights Division
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ELS. Departinent of Justice
. Civil Rights Division
Office of the Anistent Attorney Gonwwal e Waskigron, D.C. 20530

0cTS W

Richard K. wWalker, Esq.
Bishop, Cook, Purcell

& Reynolds
1200 Sevanteenth Strest, N. W.
Washington, D.C. 20036-3006

Dear Mr. ' Walkers

This refers to your reguest that the Attorney General
reconsider the July 16, 1985, odbjection under Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.8.C. 1973¢c, to
fifty-two annexations by the City of Spartanburg in Spartanburg
County, South Carolina. We received your request on July 1,
1987; supplemental information supporting the request was
‘received on August 19, 1987. .

In our letter of objection, we noted the city's
contantion "that the added residential areas g:odueo only a
minimal reduction of the minority posuhtion. However, the
information available at the time &id not support that assertion
and ve, therefore, wers unable to conclude that the city had
c;;:tod its burden of showing the absance of a proscribed
effect. - - '

In response to your request for reconsideration we have
reviewed the population data recently developed by the city
through its special census, and it now appears that these
annexed areas indeed have had 2 da minimus effect on the black
population percentage in the city and do not significantly
affect black voting strength. Accordingly, on behalf of the
Attorney General, I am withdrawing the objection to the fifey-
two snnexations. Sess City of Richmond v. United States, 422
U.8. 358 (1975). Even 50, ve feel a rasponsibility to point out
that Section 5 of the Voting Rights Act expressly provides that
the failure of the Attorney General to object does not bar any
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subsequent judicial action to enjoin the enforcement of such
changes. Bee Section 51.41 of the Procedures for the Aduinis-
tration of Section 5 {52 Ped., Reg. 496 (1387)).

In that regard, it should be noted that the decision to
withdrav the Section 5 objection to the annexations does not .
affect in any manner our pending lawsuit which challenges, under
Section 2 of the Act, the at-large method of electing the
Spartanburg c¢ity council.

Apsistant Attorney General
Civi) Rights Division
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Civil Rights Division

Offfce of the Assiztani Atsorney General Weshingran, D.C. 20330

Robert R. Horger, Esq. S
Orangeburg County Attorney &%‘-_ 3 >
P. O. Box Drawer 329 v ﬂS @g
Orangeburg, South Carolina 29116 : ’
Dear Mr. Horger:

This refers to the reapportionment of councilmanic
districts in Orangeburg County, South Carolina, submitted to
the Attorney General pursuant to Section 5 of the Voting Rights
Act of 1965, as amended, 42 U.S.C. 1937c. We received infore
mation to complete your submission on July 11, 1985.° co

We have considered carefully the information provided
in your submission, as well as that from other interested )
parties. The 1980 Census indicates that because of population
changes since 1970, it was necessary to reapportion county
council districts. Our review of the information submitted -
to us revealed that several alternative plans were developed
and considered by county officials, but that the plan ultimately
selected, and submitted, failed to give any meaningful recogni~
tion to the significant increase in the county's minority
population over the past decade. .

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or effect. See Georgia v. United
States, 411 U.S. 526 (1973); see also the Procedures FTor the

ministration of Section 5 {28 C.P.R. 51.39(e)). While the

Act imposes no obligation on a jurisdiction to maximize minority
voting strength, it does prohibit the drawing of a redistricting
plan so as to unfairly minimize the voting strength of black
citizens. See Busbee v. Smith, 543 P. Supp. 494 (D. D.C. 1982).
In light of the county's Tailure to reflect in itz submitted
redistricting the measurable increase in the county's minority
voters, and the absence of a satisfactory explanation for this
oversight, I cannot conclude, as I must to preclear this plan,
that Crangeburg County has met its burden under Sectioen 5 in this
instance. Therefore, on behalf of the Attorney General, I must
object to the reapportionment of council districts to be occasioned
by County Resolution 84-2-3 (198S5). :
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Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. In addition, Section 51.44 of the guidelines permits you
to reguest that the Attorney General reconsider the objection,
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the effect of the cbjec~
tion by the Attorney General is to make the reapportionment
Resolution 8§4~2-3 (1985} of no legal effect.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course .
of action Orangeburg County plans to take with respect to this
matter. If you have any questions, feel free to call Sandra §.
Coleman (202-724-6718), Director of the Section 5 Unit of the
Voting Section. . s Co

Sincerely,

Y
Assistant Attorney General
Civil Rights Division
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US. Department of Justice
Civil Rights Division

Office of the Amissnt Attorney Genersl Memington, D.C. 20530

October 21, 1985

Ms. Lourena N, English

City Clerk

P. 0. Box l449 :
Sumter, South Carolina 29150

Dear Ms. English:

This refers to the 57 annexations to the City of Sumter
in Sumter County, South Carolina, subnitted to the Attorns
General pursuant to Section 5 of the Voting Rights Act of i965.
as amended, 42 U.S.C. 1973¢. We received the nformation to
conplete your submissions on August 23, 1985,

We have considered carefully the information you have
submitted, data obtained from the 1980 Census, and information
provided by other interested parties. Based upon our review,
the Attorney General does not interpose any objections to
12 of these annexations (Ordinance Nos. 57 . 383 (1965);

Nos. 617, 618 (1968); Nos. 659, 662 (1972); No. 696 (1974);
Nos. 721, 735 (1976); No. 885 (1982); Nos. 905, 922 (1983)).
However, we feel a responsibility to point out that Section 5
‘of the Voting Rights Act expressly provides -that the failure
of the Attorney General to object does not bar any subsequent
judicial action to enjoin the enforcement of such changes. See
the P;'occdurn for the Administration of Section 5 (28 C.F.R.
51.48). ) .

With regard to the remaining 45 annexstions (Ordinance
Noa. 576, 577, 579, 581, 584 (196?’; Ros. 589, 590, 591 (1966);
Nos. 614, 615, 616, 624, 625, 626, 627, 628 (1968); Nos. 631,
634 (1969); Nos. 658, 660, 661 (1972); Nos. 668, 669, 672, 674,
6§77, 679, 683 (1973); Nos. 687, 688, 689 (1974); No. 710 (1975);
Nos. 719, 720, 734, 739, 741 (1976); Nos. 880, 884, 903, 904
(1982); Nos. 912, 920, 921, 931 (1983)), we are unable to reach
4 sinmilar conclusion. At the outset, we note that even though
black citizens constitute almost 40 percent of the city's
population, and although there have been several ainority
candidacies, no black has been elected to the city council in
recent times. This sppears in substantial parft to be the
result of a general pattern of racially polarized voting
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cceurring in the context of Sumter's at-large election system--
2 system chat includes a majority vote req\xfrencnc and staggered
terns. Against this electoral milieu, the proposed annaxations,
which our analysis shows have decreased the city's minority
population by approximately 4.98 percent, serve to enhance the
ability of the white msjority to exclude blacks totally from
participation in the governing of the city through membership
on the city council, an effect not permissible under the Voting
Rights Act. 5See City of Richmond v. United States, 422 U.S.
358, 370 (1975). “In addition, we are concerned that what
appears to be a pattern of annexation which seems calculated to

take in only whites while excluding predominantly black areas
has not been satfsfactorily explained.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory ;urpou or effect. See Georgia v. United
Scates, 411 U.S. 526 (1973); see alsoc 28 C.F.R. 51.39(e). In
1ight of the considerations discussed above, I cannot conclude,
as 1 must under the Act, that the city has sustained its burden
in this instance. Therefore, on behalf of the Attorney General,
I must object to the 45 annexations listed above.

Of course, as provided by Section 5 of the Act, you have
the right to seek a declaratory judgment from the United States
District Court for the District of Columbia that these changes
have neither the purposs nor will have the effect of denying or
abridging the right to vote on account of race or color. Fure
ther, Section 51.44 of the guidelines pernits you to request
that the Attorney General reconsider the objection. However,
until the objection is withdrawn or a judgment from the District
of Columbia Court i{s obtained, the effect of the obicction by
the Actorno{ General is to make the 45 annexations legally
unenforceable insofar as voting rights are concerned. 28 C.F.R.

To snsble this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the City of Sumter plans to take with respect to this
matter. If you have any questions, feel free to call Sandra
Coleman (202-724~8388), Director of the Section S Unit of the
Voting Section.

Sincerely, .
LJ-» \5”“?‘“\&{\;:—& 8
Wm. Bradford Xeynoldi——
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Auistans Attorney Genersl Washington, D.C. 20530

February 24, 1986

Richard J. Breibart, Esq.
Griffith, Coleman, Sawyer
& Breibart
P. O. Box 1318
Lexington, South Carolina 29072

Dear Mr. Breibart:

. This refers to the adoption of a council form of govern=-
ment and a majority vote requirement for the City of Batesburg
in Lexington and Saluda Counties, South Carolina, submitted to
the Attorney General pursuant to Section 5 of the Voting Rights
Act of 1965, as amended, 42 U.5.C. 1973¢c. We received the
information to complete your submissicn on December 26, 1985.

We have considered carefully the information you have
provided, as well as comments and information from other
interested parties. With regard to the adoption of the
council form of government, the Attorney General does not
interpose any objection. However, we feel a responsibility to
point out that Section 5 of the Voting Rights Act expressly
provides that the failure of the Attorney General to object
does not bar any subsequent judicial action to enjoin the
enforcement of such change. See the Procedures for the Admini-
stration of Section 5 {28 C.F.R. 51.48).

We are not able to reach the same conclusion with regard
to the majority vote requirement. Under the city's election
system, the mayor and the six councilmembers are elected
at large, with the councilmembers being reguired to reside in
specified districts. Our analysis of elections in Batesburg
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raises a clear inference that voting in elections involving
black candidates is polarized along racial lines and that

this voting pattern has hampered the ability of black voters

to slect candidates of their choice. The city has not provided
us with sufficient {nformation to counter this conclusion.

In this context, the incorporation of a majority vote
requirement, which increases the probability of "head-to~head"
contests between black candidates and white candidates, will
in all likelihood dilute minority voting strength and thereby
exacerbate the election difficulties currently faced by black
voters. See, e.9., Rogers v. Lodge, 458 U.S. 613, 627 (1982);
City of Port Arthur Vv, United States, 459 U.S. 159 (1982).

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Geor ia v.
United States, 411 U,8. 526 (1973); see alsoc 28 C.F.R. 51.39(e).
Tn 1ight of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that the city
has sustained its burden in this instance. Therefore, on
behalf of the Attorney General, I must object to the majority
vote requirement.

: Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that’
this change has neither the purpose nor will have the effect

of denying or abridging the right to vote on account of race or
color. 1In addition, Section 51.44 of the guidelines permits
you to requeat that the Attorney General reconsider the
objection. However, until the objection is withdrawn or a
judgment from the District of Columbia Court is obtained, the
effect of the objection by the Attorney General is to make

the majority vote requirement legally unenforceable in the City
of Batesburg. 28 C.F.R. 51.9.
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To enable this Department to meet its responsibility
to anforce the Voting Rights Act, please inform us of the
course of action the City of Batesburg plans to take with
respect to this matter. If you have any questions, feel free
to call Steven H, Rosenbaum (202-724~8388), Attorney/Reviewer
of the Section 5 Unit of the Voting Section.

Sincerely,

m.,) " ')

‘ \,_ -~ ¢ . \ ~
NP S P 4 e ia - D
Wm. Bragford Reynolds — \
Assistant Attorney General

Civil Rights pDivision
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¥ : U.S. Department of Justice
e Civil Rights Division

Office of the Asiatent Artorney Goverel Weskingroe, B.C. 20530 v
Jack W. Erter, Jr., Esq. o APR1 0988

Lae, Wilson, Erter & Booth
P, 0. Box 580 .
Sumter, South Carolina 29151

Dear Mr, Erter:

This refers to your requast for rétonsideration of the
October 21, 1985, objection to 45 annexations; the incrsass from
four to six councilmenmbers; the change in the method of electin
councilmesbers from at large to four single-member districts ans
two at-large seats with single-shot vo:int allowed; the dis-
tricting plan; the procedures for conducting the April 8, 1936,
referendun; and 53 additional annsxations to the City of Sunter
in Sumter County, South Carolina, submitted to the Attorne
General pursuant to Section 5 of the Voting Rights Act of {965. :
as anended, 42 U.8.C. 1973¢c. We received your submission of 33
additional annexations on January 29, 1986. We received your
subnission of the April 8, 1986, referendum, the districting
plan, and the eban,u in the method of electing the council,
-upon which is base ur request for a reconsideration of the
October 21, 1985, objection, on Fabruary 6, 1986, We received
your subnission of 20 other additional amnexations on March &th.
Supplemental information regarding the 33 ahnexations was rs-
c:gv_cd on February Sth, and on March 6th. Supplemental infor-
nation on all of the foregoing matters was received on March 10th.

*  We have considered carefully the information you have
subnitted, data obtained from the 1980 Census, and information
provided by other interested parties. 3Based upon our review,
the Att y General does not interposs any objsctions to the
procedures mduttntogh Agu 8, 1986, referendus and .
the following 12 annexations: dinance Nos. 933, 940, 948,
949(a), and 963 (1984) ‘l Nos. 972, 993, 996, 998, ion. 1014
(1985); and No. 1034 (1986)). However, we fesl & responsibility
to point out that Section 5 of the Voting Rights Act exprassly
provides that the failure of the Attorney General to object
does not bar any subsequent judicial action to enjoin the
snforcement of such changes. 1In addition, as suthorized dy
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Section §, the Attorney Genaral ressrves the right to reexamine
these subnissions if additional information that would other-
wise require an objection comes to his attsntion during the
remainder of the Goodag reviaw period.. Ses the Procedures for
the Administration of Section 5 (28 C.F.R. 51.42 snd 51.48),

With regard to our reconsideration of our objection to the
earlier 45 annexations, our review of the 41 resain addi.
tional annexations, and our review of the method of election
and districting plan, we note at the ocutset that the newly
subnitted annexations include many all-black residential aress
and, therefore, allsviate in large measure our previously
exprassed concern about racial selectivity in annexations.
Nevertheless, we zust review cumulatively the effect of these
annexations together with that of the 45 annexations to which
we interposed an objection in October 1985. Ses City of Rome v,
United States, 446 U.8. 156, 186 (1980). Accordingly, the
effect of the 86 annexations taken as a whole stil produces a
3.2 percentage point reduction in the black population in the
City of Sumter, from 44.4 percent to #1.2 percent. This reduc-
tion, while smaller than the 4.98 percentage point reduction as
of October 1985, is politically significant in light of the
uncontroverted existence of racial bloc voting in the eity.

In thess circumstances, the city bears the burden of demonstra-
ting that ite proposed method of election fairly reflects mino-
rity voting strength as it exists {n the enlarged city and that
the subnitted plan is free of a discriminatory putgon and
:g;gg. Sea € of Richmond v. United States, 422 U.8. 358

The plan increases the size of the city council from
four to six members and saintains the full voting power of the
mayor, thus effectively creating a ssven-memsber council.

Four councilmembers would be elected from single-member
districts and two other councilaesbers and the mayor would be
elected at large. Two of the four single-member districts have
black voting age orities providing blacks a realistic oppor-
tunity, given existing racial polarization, to elect two of the
seven vot senbers of the council, At the same time, because
the proposed plan provides for the slection of three members at
large, the city's pattern of racial blos voting effectively -
eliminates all prospects for minority representation in those
positions. Our concern is that this proposal“fails {n its
particulars to aseliorate the retrograssive effect of the
annexations ‘in a sufficient manner to permit preclearance of
both. .
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In light of these considerations, 1 cannot conclude, as
1 sust undar the Act, that the city has sustained t:n burden
with respect to a nuaber of the changes {nvolved in this
subnission. Therefore, on behalf of the Attorney General, I
nust object to the increase from four to six councilmenbers,
the ptogoud election method and districting plan, and the 41
annexations not precleared in the nrlg paxt of this letter,
Likewise, I must decline to withdraw the October 21, 1985,
objection to the 45 annexations submftted preaviously.

In :nch:l.n! this’ conclusion, I should readily acknowledge
that the city's efforts to mest our earlier objection are
conmendable and desonstrate a good faith atteapt to satisafy the
Voting Rights Act. We understand that s nusber of slternative
election methods and districting plans were consideced by the
city in evaluating its 4-2-1 plan, some of which (includ ng
sose retaining an at-large feature) appeared preliminarily to
us to fairly reflect minority voting strength throughout the
city after &1l proposed areas are annexed.  The city may there-
fore wish to reconsider those proposals.

0f course, as provided by Section 5 of the Act, you have

the right to seek a declaratory judgaent from the United States
District Court for the District of Colunbis that these changes
have neither the purpose nor will have the effect of denying
or abridging the right to vote om account of race or eolor.
Furcher, Section 51.44 of the guidelines permits you to request
that the Attorney GCeneral reconsider the objection. However, -
untf{l the objection is withdrawm or a judgment fros the District
of Columbia Court is obtained, the effect of the objection inter-
osed here and the failure to withdraw the previous objection

s to render the election method changes and the 41 additional
annexations legally unenforceable and to continue the legally
unsnforceable status of the 45 previocusly submitted annexations,
insofar as voting rights are concerned, 28 C.F.R. 351.9.

To enable this Department to meet its responsidility to
enforce the Voting Rights Act, plesse inform ue of the course
of action the City of Sumter plans to take with respect to this
matter, If you have any questions, feel free to call Steven H.
Rosenbaum (202-724-6718), Acting Director of the Section 5 Unit
of the Voting Sectlon.

Sincerely, .

P (‘“7
L\}.. o l:-fa‘vi, PN J,k.cﬂ,,
¥e. Bradford Riynslds
Assistant Attorney General

Civil Rights Division
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WHk:S8C:NG: jme:dvs

LJ 166-012-3

X2028; M9532-9537

K5329; K&#87; w9531
K6888; B1729-2054

M0982; M$522-8529

M45985-4899; M490OL

Ha530
October 10, 1986

Mr. Joseph F. Christie, Jr.
Planning Director

104 Civic Center

Surmmerville, South Carolina 29483

Dear Mr. Christie:

This refers to the 649 annexations acomplished from
1964 to 1986; the adoption of staggered terms; the procedures
for conducting the October 3, 1972, September 12, 1983, and
September 12, 1984, special elections; and the establishment of
Fire Station No. 3 as a polling place in the Town of Summerville
in Dorchester County, South Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.8.C. 1973c. We initially received information
relating to some of the anmnexations involved in this submission
on October 31, 1984; supplemental information and information
about other annexations necessary to complete your submission
were received on March 1 and June 1, 1985, and February 14,
and August 11, 1986.

We have considered carefully the information you have
submitted, data from the 1960, 1970 and 1980 Censuses and
information provided by other interested parties. Based
upon our review, the Attorney General does not interpose any
objections to the 77 annexations shown to have occurred between
1964 and 1979 nor to the post-1980 annexations, identified on
the attached list, which are zoned for nonresidential use. The
Attorney General also interposes no objection to the procedures
for conducting the October 3, 1972, September 12,1983, and
September 12, 1984, special elections or to the establishment’
of Fire Station No. 3 as a polling place. However, we feel a °
responsibility to point out that Section 5 of the Voting Rights
Act expressly provides that the failure of the Attorney General
to object does not bar any subsequent judicial action to enjoin
the enforcement of any of these changes. See the Procedures
for the Administration of Section 5 (28 C.F.R. 51.48).
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With regard to the remaining post-1980 annexations and
the adoption of staggered terms, we are unable to reach a
similar conclusion. At the outset, we note that although there
have been a number of minority candidacies, black voters have
been unable to elect a candidate of their choice to the town
council. This appears in substantial part to be the result of
a general pattern of racially polarized voting oeccurring in the
context of the Summerville at-large election system which has
been exacerbated by the imposition since 1979 of the staggered
terms requirement. Staggered terms reduces the number of
positions available in each election, thus, further limiting
the potential for minority voters to elect the candidates of
their choice. Under Beer v. United States, 425 U.5. 130
(1970), such a requirement, in the circumstances of Summerville,
would appear to have the proscribed retrogressive effect.

Against the above-described electoral milieu, the post~
1980 residential annexations, contrary to the annexations
occurring during the earlier period, decreased the town's
minority population by approximately 7 percent, and served more
effectively to exclude blacks totally from participation in the
governing of the town through membership on the council, an
effect not permissible under the Voting Rights Act. See Cit
of Richmond v. United States, 422 U.S. 358, 370 (1975). TIn
addition, the treatment afforded the predominantly black areas
of Brownsville and Germantown raises concerns about what
appears to be a recent pattern of annexations calculated to take
in whites to the exclusion of blacks, a concern that has not
been satisfactorily addressed by the city. See City of Pleasant
Grove v. United States, Civil Action No. 80-258% (D. D.C. Oct. 7,
1981) .

Under Section 5 of the Voting Rights Act, the submitting
‘authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georgia v.
United States, 411 U.S., 526 (1973); see also the Procedures
for the Administration of Section 5 (28 C.F.R. 51.39(e)). 1In
view of the considerations discussed above, we cannot conclude
that the city's burden has been sustained with regard to the
post-1980 residential annexations. Therefore, on behalf of the
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Attorney General, I must object to the post-1980 annexations
not reflected on the attached list, as well as to the use of
the staggered terms requirement discussed earlier.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
‘color. In addition, Section 51.44 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from
the District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make the staggered .
terms provision and the referenced post-1980 annexations,
insofar as they affect voting, legally unenforceable. 28 C.F.R.
51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of
the course of action the Town of Summerville plans to take with
respect to this matter. If you have any questions, feel free to
call Sandra S. Coleman (202-724-6718), Director of the Section 5
Unit of the Voting Section.

Sincerely,

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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",__a . U.S. Department of Justice
X ‘*. > R N

a,;:_;:; Civil Rights Division
Office of the Assistant Atzomey Generel Weshingrom, D.C. 20530

October 14, 1986

C. Havird Jones, Esq.

Assistant Attorney General

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to the implementation scheaule for the elec-
tion of the board of education from single-member districts for
the Consolidated School District of Aiken County in Aiken and
Saluda Counties, South Carolina, submitted to the Attorney
General pursuant to Section 5 of the Voting Rights Act of 1965,
as amended, 42 U.S.C. 1973c. We received the information to
completes your submission on September 24, 1986. In accordance
with your request, expedited consideration has been given this
submission pursuant to the Procsdures for the Administration of
Section 5 (28 C.F.R. 51032)0 .

We have considered carefully the informatfon you have
subnitted {n support of the proposal, as well as information
grovid.d by other interested parties. We note that the change

rom at-large to single-member district elections has already
met the Section 5 preclearance requirements. We note further
that, slthough the terms of five of the current school board
menbers expirs in 1986, thus providing a perfect opportunity
for the orderly implementation of the new precleared plan,
including an election in the sole black-majority district where
no incumbent resides, the progo:cd implementation plan provides
-that members will be elected from onl{ three single-member
districta, while two members agein will be elected at large, by
numberaed positions. )

On these terms, it would not be until 1988 that a large
nunber of voters, including those Tesidents in the newly created
black majority districz, will be allowed to enjoy the benefits
of their opportunity under the grnclcared single-nember plan
to elect a candidate of their choice. The school district has
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not presented any compelling nonracisl justification for pro-
ceeding with inplementation of the precleared plan on such a
pieceneal basia. Indeed, the record befors us indicates that
the choices reflected in the proposed implementation plan were
made in order to protect white i{ncunbents now serving on the
school bosrd. Such an effort to preserve incumbencies under
circusstances that appear designed to thwart, rather than
ensure, full and prompt fmplementation of a precleared plan,

cannot itself obtain preclearance unless and until the inference
of racial animus is dispelled,

Under Section 5 of the Voting Rights Act, the subnitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Geor ia v,
United Scates, 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section § (28 C.F.R. 51.39(e)).

In 1ight of tha considerations discussed above, ‘I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, ! must object to the
implementation schedule for the election of school board
nembers from nine single-member districts for the Consolidated
School District of Alken County. .

. Of course, as provided by Section § of the Vori
Rights Act, you have the right to seek a dnclatator{ Judgnent
from the United States District Court for. the Distriet o
Columbia that this change has neither the purposs nor will
have the effect of denying or abridging che right to vote on
account of race or color. In addition, Section 51.44 of the
guidelines permits you to request that the Attorney General
reconsider the objection., However, until the objection ia
withdrawn or a judguonc from the Districet of Columbia Court
is obtained, the sffect of the objection by the Attorney
General is to wake the fmplementation schedule for the election
of school board members from nine single-member districts for
the Consolidated School District of Alken County legally
unenforceable. 28 C.F.R. 51.9. i

To enable this Department to meet Lts responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the Consolidated School District of Aiken
County plans to take with respsct to this matter. If you
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have any questions, feel free to call Ms. Lora L. Tredway
(202-724-8388), Attorney/Reviewer of the Sectiocn 5 Unit of
the Voting Section. °

Sincersly,,

e

Wm. Bradlord Reynolds
Assistant Attorney Gensral
Civil Rights Division
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e - U.S. Department of Justice
Civil Rights Division

Office of the Amiriens Atiornes Geners! Washington. D.C 20530

pECY 1980

C. Havird Jones, Jr., Esq.
Assistant Attorney General

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to Act No. 536 (R632) (1986) which
consolidates School District Nos, 1 and 3 into a single school
district to be known as Dorchester County School District No. 4;
changes the method of selecting trustees for School District
No. 3 from election at large by residency district to appointment
on an interim executive committee for two-year terms of office;
decreases terms from four to two years for current trustees in
School District No. 3; reduces the number of trustees for
School District No. 3 from seven to three; provides that beginning
in 1988 five trustees for School District No. 4 will be elected
from single-member districts and two trustees will be appointed
by the legislative delegation; provides that beginning in 1992
all seven trustees will be elected from single-member districts;
provides for an implementation schedule; changes the filing
period and advertisement requirements for elections; provides
the procedures for £illing vacancies on the interim executive
committee; provides for a referendum requirement in order for
Scheol District No. 2 and proposed District No. 4 to consolidate;
provides that School District No. 2 will bear its own election
costs; provides for the filing of a written notice of candidacy
with the county election commission for School District No. 2;
and defines a polling place change for the Clemson Voting
Precinct in Dorchester County, South Carolina, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. 1973¢c. On September 30, 1986,
we received the information to complete your submission which
also included an additional polling place change not embodied
in Act No. 536.
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We have considered carefully the information you have
provided, as well as that provided by other interested parties,
With the exception of the composition of the interim executive
compittee for the newly consolidated School District No. 4, the
voting changes embodied in Act No. 536 would appear to satisfy the
Section 5 standards and the Attorney General interposes no
objection to these changes, nor to the polling place change
from the Industrial Building to Do-Rite's Lounge which is not
embodied in Act No. 536. However, we feel a responsibility to
point out that Section 5 of the Voting Rights Act expressly
provides that the failure of the Attorney General to object
dogs not bar any subsequent judicial action to enjoin the
enforcement of such change. See the Procedures for the
Administration of Section 5 (28 C.F.R. 51.48),

With regard to the interim change which would result in
a two-year appointed consolidated board, however, we note, at
the outset, that because of legislation which was precleared in
1984 providing for elections, School District No. 3 has elected
six blacks to a seven-member board of trustees for that district.
Further, the information we have received suggests that the
elected board of trustees for District No. 3 is composed of
members who are expected to be accountable, and therefore
responsive, to the concerns of a school system which is at
least 66 percent black.

Under the proposed legislation the Dorchester County
Board of Education will appoint three trustees from among the
membership of District No. 3's board and four trustees from
District No., 1 to serve on the interim committee. We have
received expressions of concern that appointments to the interim
board will diminish significantly the participation of blacks
under the present system and we have sought unsuccessfully
to obtain information on how such appointments will be made.
Such information has yet to be provided and the statre has not
satisfactorily explained the extent to which the minority
representation from the affected districts, particularly District
No. 3, will be reflected on the interim body which will govern
the consolidated constituencies for two years until the newly
precleared method of election is to be implemented. We are,
therefore, unable to conclude that this aspect of the proposed
change will not have a prohibited retrogressive effect on the
right of the minorities to be fairly represented on the board.
See Beer v. United States, 425 U.S. 133 (1976).
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Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change
has no discriminatory purpose or effect. See Georgia v.
United States, 411 U.S. 526 (1973); see also 28 E.E.R. 51.39(e).
In Iight of the considerations discussed above, 1 cannot
conclude, as 1 must under the Voting Rights Act, that that
burden has been sustained with regard to the interim governing
committee. Therefore, on behalf of the Attorney General, I
must object to Act No. 536 to the extent that it provides for
an appointed interim executive committee for the consolidated
district at least until such time as the effects of that appoin-

tive process on minority representation on the committee can be
determined. .

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
none of these changes has either the purpose or will have the
effect of denying or abridging the right to vote on account of
race or color. In addition, Section 51.44 of the guidelines
permits you to request that the Attorney General reconsider the
objection. Relevant information which would be a basis for a
withdrawal would include the racial composition of the interim
board. However, until the objection is withdrawn or a judgment
from the District of Columbia Court is obtained, the effect of
the objection by the Attorney General is to make the interim
implementation provisions of Act No. 536 (R632) (1986) legally
unenforceable. 28 C.F.R. 51.9,

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the State of South Carolina plans to take with respect
to this matter. If you have any questions, feel free to call
Sandra S. Coleman (202-724-6718), Director of the Section 5
Unit of the Voting Section.

Sincerely,
—

s -

Wn. Bradford Re
Assistant Attorney General
Civil Rights Division

\ __>a..;.s X 4 AN
T e
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s, U.S. Department of Justice
- ’
4 Civil Rights Division
Office of the Anistant Attormey Geneval Deskingron, D.C. mu

DEC 2919e5

Mr. James H. Zorm, Jr.

Banberg County Administrator
P. O. Drawer 149

Bamberg, South Carolina 25003

Dear Mr. Zorn:

This refers to the procedures for conducting the August 5,
1986, special primary vacancy election, including the election
schedule, for the Democratic Party in Bamberg County, South
Carolina, submitted to the Attorney General pursuant to Section 5
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973¢c.
We received the information to complete your submission on
October 30, 1986.

We have considered carefully all of the materials provided
by you in support of your submission along with information
available to us from other interested parties. We note that
from the day the election was called until the holding of the
August 5, 1986, primary election, there were only twenty-one
days for potential candidates to qualify, organize contributors
and volunteers, mount a campaign and mobilize potential voters.
We are alsoc aware that because of the abbreviated election
schedule state law did not allow the registration books to be
opened to provide for additional registration opportunities.

In addiction, the results of the last regularly scheduled
elections in Commissioner District 4 show that the Party was
aware or should have been aware prior to adopting the proposed
election schedule that the black candidate who lost that election
by 8 narrow margin would be the most likely potential candidate
for the vacancy created by the resignation of the District 4
incumbent this year. Furthermore, it would appear that the
special primary election schedule is clearly at odds with state
law requirements, which seem to mandate a minimus of eleven
weeks from the occurrence of the vacancy to the holding of the
primary. In fact, in this instance the election was held prior
to the actual occurrence of the vacancy. No legitimate nonracial
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reason has been provided as to why the election was held under
such circumstances, which seem clearly to have disadvantaged
the minority candidate who, as one might have expected, emerged
as the candidate of the black voters' choice.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submirted change
has no discriminatory purpose or effect. See Georgia v.

United States, 411 U.S. 526 (1973); see also the Procedures
for the Administration of Section 5 (28 C.F.R. 51.39(e)).

In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, I must object to the procedures

for conducting the special primary election, including the
election schedule,

0f course, as provided by Section 5 of the Voting
Rights Act, you have the right to seek a declaratory
Judgment from the United States District Court for the
District of Columbia that these changes have neither the
purpose nor will have the effect of denying or abridging
the right to vote on account of race, color, or menbearship
in a language minority group. 1In addition, Section 51.44
of the guidelines pernits you to request that the Attorney
General reconsider the objection. However, until the
‘objection is withdrawn or a judgment from the District of
Columbia Court is obtained, the effect of the objection by
the Attorney General is to make the specisl primary election
and election schedule legally unenforceable. 28 C.F.R. 51.9.

To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us .of the
course of action the Bamberg County Democratic Party plans to
take with respect to this matter. 1f you have any questions,
feel free to call Sandra S. Coleman (202-724-6718), Director of
the Section 5 Unit of the Voting Section.

Sincerely,

Jo S

Wn. Bradford Reynolds
Assistant Attorney Genersl
Civil Rights Division
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February 12, 1987

Ms. Faith Sellers

Chairperson, Dorchester County
Board of Education

111 West Fourth North Street

Summerville, South Carolina 29483

Dear Ms. Sellers:

This refers to your request for reconsideration of the
December 1, 1486, objection to the appointed interim execurive
comnittee for the Conmsolidated School District in Derchester
County, South Carolina, provided for in Act No. 536 (R632)
(1986), submitted to the Attorney General pursuant to Section 5
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1873¢c.
We received your request on January 21, 1987.

As we noted in our objection letter, the earlier failure
of the Dorchester County Board of Education to make appointments
to the proposed interim executive committee, or to provide us
with information as to how thosge appointments would be made,

did not permit us to preclear Act No. 536 to the extent that

it provided for an interim executive committee, "at least

until such time as the effects of that appointment process on
minority representation on the committee" could be deternmined.
According to information you now have provided, we understand
that on January 15, 1887, the Dorchester County Board of Education
acted to appoint seven members to the interim executive committee
in such a way that the representation of the minority community
will not be retrogressed. Therefore, pursuant to the recon-
sideration guidelines promulgated in Section 51.45 of the
Procedures for the Administration of Section 5 (52 Fed. Reg.

496 (1987)), the objectionm to Act No. 536 is hereby withdrawn.
Bowever, we feel a responsibility to point out that Section 5

of the Voting Rights Act expressly provides that the failure of
the Attorney General to object does not bar any subsequent
judicial action to enjoin the enforcement of such change. See
also Section 51.41 (52 Fed. Reg. 496 (1987)).

Sincerely,

Wm. Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Atsorney Geners! Waskington, D.C. 20530

MAY2 2 1987

James B. Richardson, Jr., Esq.
Richardson and Smith

1338 Main Street

Columbia, South Carolina 29201

Dear Mr. Richardson:

This refers to the procedures for conducting the April 14,
1987, sgecial election to elect school board trustees under a
new method of election and the districting plan for the Edgefield
County School District in Edgefield County, South Carolina,
submitted to the Attorney General pursuant to Section 5 of

the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.

We received the information to complete your submission on

April 14, 1987.

We have considered carefully the information you have
provided, as well as comments from other intereated parties,
including the plaintiffs {in Jackson v. Edgefield County School
Distriet (Civ. Action No. 85-70%~3 (D.S.C.)). With Yegard to
the procedures for conducting the April 14, 1987, sgecial
election, you have advised us that the school board's plans to
hold that election were abandoned. Therefore, it would be
inappropriate for the Attorney General to make any further
determination with respect to this matter. See Sections 51.25
and 51.35 of the Procedures for the Administration of Section 5
(52 Fed. Reg. 493 and 495 (1987)).

With regard to the districting Elan. we note at the
outset that this endeavor stems from the court's order in
Jackson which found the preexisting at-large election system
violative of Section 2 of the Voting Rights Act and required
the school district to devise a new election plan to remedy the
violation. While the achool district has sought to show that
its proposed districting does this bg providing blacks with an
opportunity to elect candidates of thelr choice to office in
four of the plan's seven districte, our analysis shows that this
is not a valid assessment of the plan's impact. First of all,



1936
-2 -

the existence of racial bloc vo:ing and other factors adversely
affecting black participation in the electoral process in Edgefield
County strongly suggest that blacks will have & realistic oppertunity
for electing candidates of their choice in only two of the school
board’'s proposed districts. Secondly, the affected black consti-
tuency seems firmly to oppose the districting incorporated into

the school district's proposal and our information is that the
plaintiffs in the Jackson litigation and other blacks were afforded
no input into the aeveIoement of this plan. Rather, assertions
that the school district's plan was drawn in a manner calculated

to minimize black voting strength have come to our attention and
seen supported by the fact that alternate configurations, which
would observe the school district's stated nonracial criteria for
drawing districts as well or better than the submitted plan,

easily could have been drawn so as more effectively to provide

the black population an equal opportunity to participate in the
electoral process and to elect candidates of their ¢ olce to
office. These assertions have not been adequately rebutted.

Under Section 5 of the Voting Rights Act the school district
has the burden of showing that the submitted change i{s free of
any discriminatory purpose and effect. See Georgia v. United
States, 41 U,5. 526 (1973); Busbee v. Swith, + Supp. 454
(D. D.C. 1Y82), aff’'d, 459 U.3. 1166 (T983). See also Section
51.52(a) (52 Fed. Reg. 497-498 (1987)). In view of the circum-
stances discussed above, 1 cannot conclude that that burden has
been sustained in this instance. Accordingly, I must, on behalf
of the Attorney General, object to the proposed districting plan
which you have subuitted. .

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek & declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the gu:pose nor will have the effect of
denying or abridging the right to vote on account of race or
color. 1In addition, Section 51.45 of the guidelines (52 Fed.
Reg. 496-497 (1987)) permits you to request that the Attorney
General reconsider the objection. However, until the objection
is withdrawn or a judgment from the District of Columbia Court is
obtained, the effect of the objection by the Attorney General is
to make the discricting plan legally unenforceable. See Section
51.10 (52 Fed. Reg. 492 (1987)).
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To enable this Department to meet its responsibility
to enforce the Voting Rights Act, please inform us of the
course of action the Edgefield County School District plans
to take with respect to this matter. If you have an questions,
feel free to call Sandra S. Coleman (202-724-6718), Director
of the Section 5 Unit of the Voting Section.

Sincerely,

(X \S-

« Bradford Reynolds
Assistant Attorney General
Civil Rights Division
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p-f S U.S. Department of Justice
;I\E\i"‘- & Civil Rights Division

Office of the Amsisiant Attorney General Weshingron, D.C. 20530

June 28, 1388
Bnil Wald, Esq.
Spencer & Spencer
P. 0. Box 790
Rock Hill, South Carolina 29731

Dear Mr. Wald:

This refers to twenty-two annexations {identified in
Attachments A and B) to the City of Rock Hill in York County,
South Carolina, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C.

1973c. We received the information to complete your submission on
April 29, 1988. .

We have considered carefully the information you have
provided, as well as information received from other interested
parties. Based on our review, the Attorney General does not
interpose any objections to the three annexations (set forth in
Attachment A) which do not include any population and which we
understand are intended for nonresidential use. Bowever, we feel
a responsibility to point out that Section 5 of the Voting Rights
Act expressly provides that the failure of the Attorney General to
object does not bar any subsequent Judicial action to enjoin the
enforcement of such changes. See. the Procedures for the
Administration of Section 5 (28 C.F.R. 51.41).

With regard to the remaining nineteen annexations, we are
unable to reach a similar conclusion. At the outset, we note that
on December 12, 1978, the Attomey General interposed .a Section S
cbjection to a change submitted by the city to nonpartisan -
elections with a majority vote reguirement, In interposing that
objection, the Attorney General reviewed city election returns and
found an apparent pattern of racially polarized voting,
Subsequently, the city requested that the Attorney General
reconsider the objection and, in its request, the city confirmed .
that racial bloc voting exists in Rock Hill. Our analysis of the
returns for mnicégal elections held from 1979 to the present
indicates that such polarized voting continues to play a
significant role in municipal elections.
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Under the current election system, three councilmembers are
elected from districts and four (including the mayor) are elected
at large. One of the districts is almost 90 percent black in
population while the other two are approximately 90 percent white,
Thus, the plan does offer black voters in the city some
oppoertunity to elect candidates of their choice to the council,
However, in the context of the pattern of polarized voting which
appears to exist in the city, black voters have, at best, a very
limited opportunity to elect any of the at-large councilmembers,
Indeed, in the two three-seat, at-large elections held since the
present election system was instituted, the lone black candidate
in each primary was unable to attain any of the three available
seats, despite receiving overwhelming black support. We are aware
that one black was elected at large in the 1979/1980 elections;
however, that candidate obtained the all-important Democratic
nomination by a mere 17-vote majority in an election characterized
by what appears to have been a disproportionately high turnout of
black voters. Even this candidate subsequently was defeated for

reelection in the 1981 Democratic Primary for three at-large
seats.

The effect of the nineteen annexations is to reduce the
black population percentage of the city by 1.5 percentage goint:,
a reduction that serves but to make it more difficult for blacks
to elect a candidate of their choice to the at-large seats. We
also understand that many of these annexed areas are slated for
future residential development and that virtually all of the
residents of these areas are expected to be white.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has no
discriminatory purpose or effect. Bee Georgia v. v
411 U.8. 526 (1973)}; see also 28 C.F.R. 51.52(c). 1In 1ight of the
considerations discussed above, I cannot conclude, as I must under
the Voting Rights Act, that the city has sustained its burden of
showing that these annexations will not have a proscribed
retrogressive effect. See Beer v. United states, 425 u.s. 130
{1976); v. Unjteq States, 422 U.S. 358, 370
(1975). Therefore, on behalf .of the Attorney General, .I must
object to the nineteen annexations set forth in Attachment B.
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Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
thess changes have neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. 1In addition, Section 51.45 of the guidelines permits you
to reguest that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make the nineteen
annexations legally unenforceable to the extent they affect
voting. 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the City of Rock Hill plans to take with respect to this
mattex. If you have any questions, feel free to call Mark A.

Posner (202-724-8388), Deputy Director of the Section § Unit of
the Voting Section.

gincerely,

LY

Wm. Bradford Reymdlds
Assistant Attorney General
Civil Rights Division
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ATTACHMENT A

Annexed Area

York Technical
College #2

Bryant Field
Annexation
Addendum

Firetower Road
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ATTACHMENT B

Ordinance Number Annexed Area
2~-82 Greenfield Acres
6-84 Country Club
13-85 Hunter’s Chase
2-886 Shiland and Sharonwood
Area X
3-86 Shiland and Sharonwood
Area II
9~-86 Bagwell Circle I
16~86 Bryant Field
22-86 Riverchase
23-86 Marett Boulevard
28-86 Westgate I
29-86 Westgate II
30-86 Tools Fork
51-87 Quiet Acres I
53-87 Pearson Road
54-87 Constitution Boulevard
66-87 Robertson Road®
74-87 South Herlong Avenue/

Waddell-~Rubin & Associates
3-88 Dave Lyle Boule#ard I
5-88 Mt. Gallant Road I
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S. Department of Justice

Civil Rights Division

Office of the Assistant Attorney Generl Weshington, D.C. 20530

Emil W. Wald, Esq.
Spencer & Spencer

P. O. Box 790 OCT 18 1889

Rock Hill, South Carsglina 29731
Dear Mr. Wald:

This refers to your request that the Attorney General
withdraw the June 28, 1988, objection interposed under Section 5
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973¢, to
19 annexations to the City of Rock Hill in York County, South
Carolina. This also refers to the following matters submitted
under Section 5 by the City of Rock Hill: the change in the
method of electing the city council from three councilmembers
elected at large and three elected from single-member districts
(with the mayor at large) to single-member districts (and the
mayor at large); the districting plan; the adoption of
nonpartisan elections with a majority vote requirement; the
changes in the procedures for candidate qualifying; the candidate
residency requirements; the change in the general election date
and the specification of the date on which terms of office
commence; the implementation schedule; and nine annexations
(Ordinance Nos. 18-88, 34-88, 35-88, 36-88, 44-88, 46-88, 13-89,
28-89, and 29-89). We received your regquest for reconsideration
on August 24, 1989. We received your submission of the change
in method of election and related changes on July 25, 1989, and
the submission of the nina additional annexations on August 24,
1989; supplemental information was received on September 15 and
October 3, 1989.

We have considered carefully the information you have
provided, as well as comments and information from other
interested parties. Our analysis indicates that the proposed
method of election, as implemented by the districting plan,
"fairly reflects the strength of the [black] community as it
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exists after the annexation." gCity of Richmond v. United states,
422 U.S. 358, 371 (1975). Accordingly, on behalf of the Attorney
General, the objection interposed on June 28, 1988, to 19 .
annexations by the city is hereby withdrawn. See the Procedures
for the Administration of Section 5 (28 C.F.R. 51.48). In
addition, the Attorney General does not interpose any objections
to the other submitted changes. However, we feel a
responsibility to point out that Section 5 of the Voting Rights
Act expressly provides that the failure of the Attorney General
to object does not bar any subsequent judicial action to enjoin
the enforcement of changes which have received Section 5
preclearance.

Sincerely,

; Janmes P. rner

Acting Assistant Attorney General
civil Rights Division
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U.S. Department of Justice

Civil Rights Division

T e S e ATrEa AN el demrgs

Washingron, D.C 20530

July 18, 1988

C. Havird Jones, Jr., Esq.
Assistant Attorney General
Public Interest Litigation

P. O. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to Act No. R296 (1987) which provides for a
districting plan for School District No. 4 and the abolishment of
the county board of education; and Act No. R293 (1987) which
affects the powers and duties of the school boards and the county
council in Dorchester County, South Carolina, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act of
1965, as amended, 42 U.S.C. 1973¢. We received the information
necessary to complete your submission on May 17, 1988,

We have reviewed carefully all of the information that you
have provided as well as that provided by other interested
individuals and information aiready in our files, With regard to
Act No. 296 (1987) which abolishes the county board of education,
the Attorney General does not interpose any objection. However,
we feel a responsibility to peint out that Section 5 of the Voting
Rights Act expressly provides that the failure of the Attorney
General to object does not bar any subsequent judicial action to
enjoin the enforcement of such change. See the Procedures for the
Administration of Section 5 (28 C.F.R. 51.41).

With regard to the districting plan for Consolidated School
District No. 4, we are unable to reach a similar conclusion,
Before the county consolidated school district Nos. 1 and 3, black
voterd had attained significant representation in both of those
districts, having elected six of the seven members on the board of
School District No. 3 and three of the seven members on the board
of School District No. 1. Since the consolidation, the interim
appointed board for the consolidated district is composed of four
black members and three white members. However, the proposal for
the consolidated school board which is to be elected in 1988
includes a districting plan in which only two of the five
districts will afford black voters a realistic opportunity to
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elect representation of their choice to office. Assuming the
likelihood that one of the two appointed members will be black,
the county’s proposal nevertheless would reduce minority
representation from four of seven members to three of seven
menbers under circumstances which do not fully explain why such a
reduction is necessary. Even though we have noted the county’s
assertion that this plan is the best that can be drawn without
crossing Census enumeration district lines, our analysis suggests
othexwise. Nor are we satisfied that the inability to conform to
existing enumeration district lines provides an adequate
justification for the retrogression of black voting strength in
the present circumstances. See Beer v. United States, 425 U.s.
130 (1976).

Under Saction 5 of the Voting Rights Act, the submitting
authority has the burden of showing that submitted voting changes
have no discriminatory purpose or effect. See ja v. e
States, 411 U.S. 526 {1973); see also 28 C.F.R. 51.52(a). 1In
view of the observations noted above, I cannot conclude that the
county has carried its burden. Accordingly, I must, on behalf of
the Attorney General, interpose an objection to Act No. R296
(1987}, to the extent that it provides for the districting plan.

Of course, as provided by Section 5 of the Voting Rights Act,
you have the right to seek a declaratory Jjudgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or .abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make the districting plan
legally unenforceable. 28 C.F.R. 51.10.

1 With reference to Act No. 293 (1987), we cannot find a basis
under Section 5 to object to the transfer of fiscal authority to
the county council in light of our clearance of Act
No. 296 (1987). At the same time, we are troubled by assertions
that the county council’s previous exercise of fiscal
responsibility has been unresponsive to the needs of the
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predominantly black school districts. Under Section 2 of the
Voting Rights Act, any such behavior in the future by the council
could well warrant close scrutiny to ascertain whether the
transfer of fiscal authority has *result{ed}” in discrimination.

That judgment must, of course, await the future action of the
county council.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action Dorchester County plans to take with respect to this
matter. If you have any questions, feel free to call Sandra S,
Coleman (202-724-8388), Director of the Section 5 Unit of the
Voting Section.

Sincerely,
L . .
i (\ g
Lo ::VUWL—
- — e
Wm. Bradford Reynolds T

Assistant Attorney General
¢ivil Rights Division
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U.S. Department of Justice

Civil Rights Division

Roniny Sevdient
PO Ba 66108
Hepshivestenr, D.C. H03Z-41 30
C. Dennis Aughtry, Esq.
County Attorney SEP 23 ]988
1701 Main Street
Suite 405

Columbia, South Carolina 29202
Dear Mr. Aughtry:

This refers to Ordinance No. 3 (1973), Ordinance No. 174
(1975), Section 4-1117, Ordinance No. 1446~86 {1986) and Ordinance
No. 1553-86 (1986), as each applies to the political activity of
county employees for Richland County, South Carolina, submitted to
the Attorney General pursuant to Section 5 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. 1973c. We received the information
to complete your submission on July 25, 1988.

We have considered carefully all of the information provided
with your submission as well as that from other interested parties.
In making our determination it will be helpful te recount the
history of the changes before us.

In 1973, Richland County passed Ordinance NWo. 3, which
prohibited full-time county employees from particpating in
political activity. 1In 1975 Ordinance No. 174 was passed that
provided that dismissal for participation in political activity
would preclude re-employment with the county. Subsequently,
Saection 4~1117 was passed requiring that full-time nonelected

empioyees of the county take a leave of absence to run for political
office.

In 1979, the Attorney General precleared Ordinance No. 502~78,
which deleted a portion of Section 4~1117 regarding the Federal
Hatch Act, and superseded the 1973 political activity restrictions.
This ordinance, however, maintained the language requiring full~
time, nonelected county employees to take a leave of absence to run
for political office.
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In 1986, the Richland County Council passed Ordinance No.
1446-86 which required all full-time and part-time county employees
to resign their employment to run for political office. Ordinance

No. 1446-86 exempted nonpartisan and nonsalaried elected offices
from this requirement.

In December of 1986, the Richland County Council passed
Ordinance No. 1553-86, which deleted the exempted language for
nonpartisan and nonsalaried elected offices from Ordinance No.
1446-86. This ordinance also contained a section requiring that
any employee dismissed for political activity cannot be re-employed
by the county. Another section of Ordinance 1553-86 prohibited the
illegal use of influence by county employees to intimidate or coerce
an individual to vote for a particular candidate.

At the outset, we note that the United States Supreme Court
has determined that a change which affects employee political
activity is a change in a standard, practice, or procedure which
affects voting within the meaning of the Voting Rights Act and,
thus, is subject to Section 5 scrutiny. See Dougherty v. White, 439
U.S. 32 (1978). Accordingly, all of the changes enumerated above
are properly before us for review. However, it appears that the
1973 political activity provisions and Section 4-1117 were
superseded by the provisions of Ordinance No. 502-78 which was
precleared in 1979. Thus, no further determination relative to
those changes is appropriate or required.

Regarding to the other political activity provisions, with the
exception of the requirement that a county employee resign to run
for office, the Attorney General does not interpose any objections.
However, we feel a responsibility to point out that Section 5 of the
Voting Rights Act expressly provides that the failure of the
Attorney General to object does not bar any subsequent judicial
action tc enjoin the enforcement of such changes. See the
Procedures for the Administration of Section 5 (28 C.F.R. 51.41).

With regard to the resignation requirement, we note from 1980
Census data that blacks constitute approximately ase percent of the
population of Richland County. According to information provided by
the personnel department of Richland County, blacks constitute
approximately 31 percent of the employees of Richland County. In
addition, the 1980 Census data and data from the county concerning
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salaries of county employees lend support to the concerns expressed
by some that the resignation requirement will operate as an economic
disincentive which will impact more heavily on the black potential
candidates than on the white potential candidates. This burden wilil
in turn significantly affect black voters in Richland County because

it limits the pool of potential candidates likely to be the choice
of the black constituency.

An additional concern raised by information received from
black and white county residents is that the 1986 change requiring
resignation was designed to inhibit potential black candidates. 2
change cannot be precleared if it is tainted with an invidious
racial purpose. v. ;s 422 U.S. 358
(1975); Busbee v. Smith, 459 U.S. 1166 (1983), aff’g mem. 549. F.
Supp. 494 (D. D.C. 1982).

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted changs has no
discriminatory purpose or effect. See Georgia v. ,» 412
U.8. 526 (1973); see also 28 C.F.R. 51.52. Under the circumstances
involved here, I am unable to conclude, as I must under the Voting
Rights Act, that these provisions are free of the proscribed purpose
and effect. Therefore, on behalf of the Attorney General I must
object to the provisions now before us which require the resignation
of full-time and part-time county employees running for office.

Of course, as provided by Section 5 of the Voting Rights Act,
you have the right to seek a declaratory judgment from the United
States District Court for the District of Columbia that these
changes have neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race, color,
or membership in a language minority group. In addition, Section
51.45 of the guidelines permits you to reguest that the Attorney
General reconsider the objection. However, until the objection is
withdrawn or a judgment from the District of Celumbia Court is
obtained, the effect of the objection by the Attorney General is

to make these political activity provisions lagally unenforceable.
28 C.F.R. 51.10.
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action Richland County plans to take with respect to this matter.
If you have any questions, feel free to call Sandra S. Colenman
(202-724-6718), Deputy Chief of the Voting Section.

Sinéerely,

Wn. Bradford Reynolds -
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Axistant Attomey Genersl Weshington, D.C. 20530
Mr. Paul S. Paskoff
cgty :gministzitgr HUN 1 3 1989

P.O. Box 1149
Lancaster, South Carolina 29720

Dear Mr. Paskoff:

This refers to the change in the method of electing the city
council from seven members, including the mayor, elected at large
by plurality vote to six members elected from single~menber
districts by plurality vote and three members, including the
mayor, elected at large by plurality vote to staggered terms
(5-4)7 an increase in the number of councilmembers from seven to
nine; the implementation schedule; and the districting plan for
the City of Lancaster in Lancaster County, South Carolina
submitted to the Attorney General pursuant to Section 5 of the
voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We

received the information to complete your submission on April 14,
1989.

We have considered carefully the information and materials
you have supplied, along with information available to us from
other interested parties, our files, and the Bureau of the
Census. At the outset, we note that even though black persons
constitute over 41 percent of the city’s population, at no time
has the seven-member city council included more than one black
member, a circumstance that appears to be due largely to a
pattern of racially polarized voting in municipal elections.

We further note that the process leading to adoption of the
proposed changes began with the development of election plans
based on the existing number of councilmembers. One such plan
featured six single-member districts and the at-large election of
a mayor, a system referred to as the 6-0~1 plan. With three
black~majority districts, that plan ostensibly would provide
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black voters with the opportunity to elect 43 percent of the
council representation which, in turn, would essentially mirror
the black percentage of the city’s population. It appears that
the idea of expanding the size of the council to include two
at-large members occurred subsequent to the development of this
6-0-1 system and, indeed, much of our information indicates that
such increase in minority voting strength was a major motivation
for the adoption of the alternative 6-2-1 system. In that
regard, it is noteworthy that the preferences as between the
6-0-1 and 6-2-1 systems appear to have been exercised along
racial lines and that the proposed changes were adopted over the
recommendation of the state’s expert demographer and in spite of
virtually unanimous black opposition.

Information available to us further suggests that another
major consideration in deciding to expand the council size and
incorporate two at-large seats was to protect incumbent white
councilmembers. While preservation of incumbency is not
necessarily an inappropriate consideration, it cannot be
accomplished at the expense of minority voting potential.
Where, as here, the mechanism employed to preserve incumbencies
serves to limit or deny the affected minority an equal
opportunity to elect candidates of their choice, it is not
necessary to distinguish *discrimination based on an ultimate

objective of keeping certain incumbent whites in office from
discrimination borne of pure racial animus.* Ketchunm v. Byrne,
740 F.2d 1398, 1408 (7th Cir. 1984).

We recognize that the city has stated that the primary
reason for incorporating the two at-large seats in the 6~2~1
system is to provide representation to the 30.4 percent of
minorities who allegedly reside in white-majority districts under
the proposed districting plan. Correctly calculatea, however,
the data you have provided establish that only 487 or 12 percent
of the city’s 4,019 black citizens reside in the three white-
majority districts. To date, the city has failed to provide any
other legitimate, nonracial reason for expanding the size of the
council by adding two at~large members.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
no discriminatory purpose or effect. See Georgia v. United

, 411 U.S. 526 (1973); see alsc the Procedures for the
Administration of Section 5 (28 C.F.R. 51.52(c)). 1In satisfying
its burden, the submitting authority must demonstrate that the
proposed changes are not tainted, even in part, by an invidious
racial purpose; it is insufficient simply to establish that there
are some legitimate, nondiscriminatory reasons for the voting
changes. See Village of Arlington Heights v. Metropolitan
Housing Development Corp., 429 U.S. 252, 265-66 (1977); City of
Rome v. United States, 422 U.S. 156, 172 (1980);: Busbee v. Smith,
549 F. Supp. 494, 516-17 (D.D.C. 1982), aff’d 459 U.S. 1166
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(1983). In light of the circumstances discussed above, I cannot
conclude, as I must under the Voting Rights Act, that the city
has sustained its burden in this instance. Therefore, on behalf
of the Attorney General, I must object to the election method
changes proposed herein for the City of Lancaster.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
these changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the method of election
changes adopted under the city’s December 13, 1988, Ordinance
No. 88-40 remain legally unenforceable. 28 C.F.R. 51.10.

Because the submitted implementation schedule was
established to implement the objected-to changes, the Attorney
General is unable to make a determination with regard to it.
28 C.F.R. 51.35.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the City of Lancaster plans to take with respect to these
matters. If you have any questions, feel free to call Ms. Lora
Tredway (202-724-8290), an attorney in the Voting Section. \\\

ttorney General
Civil Rights Divisicen
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U.S. Department of Justice
Civil Rights Division

Office of the Ansixtant Attorney General Woshington, D.C. 20530

July 18, 1989

Mr. John P. Perry

Beaufort County Administrator

P. O, Drawer 1228

Beaufort, South Carolina 29901-1228

Dear Mr. Perry:

This refers to the change in the method of electing county
councilmembers from two-year, concurrent terms to four-year,
staggered terms; the method of staggering; and the implementation
schedule for Beaufort County, South Carolina. We received the
information to complete your submission-on May 19, 198%.

Section $ of the Voting Rights Act places upon the submitting
authority the burden of showing that the voting changes do not have
a racially discriminatory purpose or effect. See, e.q., v

411 U.8. 526 (1973); see also the Procedures for th;
Administration of Section 3 (28 C.F.R. 51.52 (a)).

Regarding the change to four-year terms, the Attorney General
does not interpose any objection to the change in question.
However, we feel a responsibility to point out that Section 5 of
the Voting Rights Act expressly provides that the failure of the
Attorney General to object does not bar any subseguent judicial
action to enjein the enforcement of such change. See the
Procedures for the Administration of Section 5§ (28 C.F.R. 51.41).

wWith regard to the method of staggering the councilmembers,
we are unable to conclude that the county has met its burden of
showing that this change is free of a discriminatory effect. Under
the county’s method of staggering, elections for the three at-large
seats on the county council would no longer be concurrent, but
would be staggered one-two. In past elections for the at-large
seats, racial bloc voting has been prevalent and blacks have relied
on single~shot voting. Depending on the number of candidates in
the future, it is conceivable that, with the retention of
concurrent election of the three at-large seats, blacks could elect
the candidate of their choice to one of those seats. However, the
effect of the staggering would be virtually to eliminate that
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possibility, because the staggering would reduce or negate the
effectiveness of single-shot voting. A similar conclusion applies
to the effect of staggering the three seats of the Beaufort
District.

In view of the circumstances outlined above, we are unable to
conclude that the county has met its burden of showing that the
method of staggering would not have retrogressive effect. See Beeyp
v. United Stateg, 425 U.S. 130, 141 (1976) . Accordingly, on behalf
of the Attorney General, I must interpose an cbjection to the
county’s method of staggering.

Of-course, as provided by Section 5 of the Voting Rights Act,
you have the right to seek a declaratory judgment from the United
States District Court for the District of Columbia that the change
neither has the purpose nor will have the effect of denying or
abridging the right to vote on account of race or color. In
addition, Section 51.45 of the guidelines permits you to reguest
the Attorney General to reconsider the objection. However, until
the objection is withdrawn or a judgment from the District of
Columbia Court is obtained, the effect of the cbjection by the
Attorney General is to make the proposed method of staggering
legally unenforceable. 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, pleasa inform us of the course of
action Beaufort County plans to take with respect to this matter.
In that regard, we should advise you that, during the course of ocur
review of the instant submission, we received allegations that,
wholly apart from the submitted changes, the election system in
Beaufort County viclates Section 2 of the Act, since it results in
an abridgement of the right of black persons to participate equally
in the electoral process and elect candidates of their choice to
office. You should be aware that we are undertaking a review of
those concerns and will be in contact with you to discuss that
matter further.

If you have any questions, feel free to call David
Marblestone (202-724-3113), Attorney, Veting Section.

ncerely,
rd

"James P. Turner
Acting Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Aszistans Attorney General Waskington, D.C, 20330

February 2, 1930

Roy D. Bates, Esq.

Bonham Center, Suite A-200

914 Richland Street

Columbia, South Carolinma 29201

Dear Mr. Bates:

This refers to the change in the method of electing the city
council from at large to single-member districts, the districting
plan, and the election schedule for implementing the election
method change, adopted pursuant to the Consent Judgment and Dew
cree in the consolidated cases of NAACP v. L v ,
No. 4:89-1655-2; and United States v. i , No.
4:89~2363-2 (D.S.C. November 27, 1989), and the adoption of four-
year, staggered terms, for the City of Bennettsville in Marlboro
County, South Carolina, submitted to the Attorney General pur-
suant to Section 5 of the Voting Rights Act of 1965, as amended,
42 U.S.C. 1973c. We received your submission on January 17,
1990.

The Attorney General does not interpose any objections to
the change in method of election, the districting plan, and the
change to four-year, staggered terms. However, we feel a respon-
sibility to point out that Section 5 of the Voting Rights Act
expressly provides that the failure of the Attorney General to
cbject does not bar any subsequent judicial action to enjoin the
enforcement of such changes. See the Procedures for the Adminis~
tration of Section 5 (28 C.F.R. 51.41).

With respect to the proposed election schedule; under which
the new method of election will be implemented at the next requ-
larly scheduled municipal election in April 1991, we are unable
to make a similar determination. At the ocutset, we note that the
city does not contest that under Section 2 of the Voting Rights
Act, 42 U.S.C. 1973, a prima facie case exists that the current
at-large method of election denies black citizens an equal oppor-
tunity to participate in the political process and elect candi-
dates of their choice to office. Accordingly, it is incumbent
upon Bennettsville to effectuate the transition to a nondiscrimi-
natory method of election as expeditiously as possible to ensure
that the remedy *will so far as possible eliminate the discrimi-
natory effects of the past as well as bar like discrimination in
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the future.” Loujisiana v. United States, 380 U.S. 145, 154
(1965) .

In that regard, prior to the entry of the Consent Judgment
and Decree and the adoption of the submitted changes, the city
represented that it was feasible to implement the remedial plan
in a special election to be conducted during the first half of
this year, and that the city intended to adopt such a course of
action. This is in accord with the appreach taken in other
Section 2 cases where special election relief has been ordered.
See, e.9., Neal v. Coleburn, 6859 F. Supp. 1426 (E.D. Va. 1988) ;
Ketchum v. city Council, 630 F. Supp. 551 (N.D. Ill. 1985). See

V. + 799 F.2d 137 (4th Cir.
1986). To assist in the scheduling of such a special election,
we assured the city in a December 29, 1989, letter that we were
fully prepared to give expedited Section 5 consideration to the
new election plan.

In spite of this assurance, the city now has advised us that
an election this spring is impracticable because of the necessity
of a Section § review, and because of state law reguirements
which principally involve giving 60 days notice of the election.
The city further advises us that a municipal election could not
be scheduled to coincide with the regqularly scheduled June 12,
1990, county election because of limited space available at the
polling places and potential voter confusion. However, we have
been advised that the polling places are large encugh to accom-
modate a joint election, which it appears could be adequately
administered by trained poll officials.

More broadly, the city’s decision to postpone the implemen-
tation of the single-member district method of election appears
to echo the efforts thae city has made to avoid allowing its black
residents a full and equal opportunity to elect representatives
of their choice. Thus, although the city essentially concedes
that the at-large system is racially discriminatory, prior to the
filing of the complaints in the Section 2 lawsuits the city re-
sisted numerous efforts by the black community to obtain a fair
method of election. Requests for a change were met by delay, by
a propesal to amend the at-large system to add residency dis-
tricts (thus eliminating the electoral opportunity available to
black voters by single-shot voting), and, when a referendum
finally was held on 2 mixed district and at-large method of elec-
tion, the city prepared ballot language which created significant
voter confusion and which a state court found was in vioclation of
state law. And now that the adoption of a fair election plan has
been mandated through judicial action, the city is attempting to
delay the opportunity for voters in the city to elect representa-
tives under that plan based upon deliberations from which the
black community was excluded.
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Under Section S5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United States, 411 U.S. 526 (1973): see also 28
C.F.R. 51.52. In view of the considerations discussed above,

I cannot conclude, as I must under the Voting Rights Act, that
this burden has been sustained with regard to purpose. In addi-
tion, our guidelines require that preclearance be withheld if
”necessary to prevent a clear violation of amended Section 2.%

28 C.F.R. 51.55(b)(2). 1In the circumstances presented here,
where black citizens have been denied an equal opportunity to
participate in the political process and the holding of a special
election imposes no undue burden, Section 2 provides an addition-
al basis for withholding preclearance of the proposed election
schedule. For these reasons, then, I must, on behalf of the
Attorney General, interpose an cbjection to this aspect of your
submission.

We note that the Consent Judgment and Decree requires that
if the requisite preclearance is not obtained, the parties shall
so advise the Court within seven days, and submit proposals for
further proceedings as appropriate. Accordingly, please advise
us within five days of the course of action the City of
Bennettsville plans to take with respect to this matter. Should
the city propose to promptly conduct a special election to imple-
ment the precleared method of election, we are prepared to give
such a proposal immediate review under Section 5.

Sincere
Gi e
A
;%;;mes/;. Turner

Acting Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Astisiant Attorey General Washington, D.C, 20530

February 5, 1990

J. Kennedy DuBose, Jr., Esg.
Kershaw County Attorney

P. O. Drawer 39

Camden, S.C. 25020

Dear Mr. DuBose:

This refers to the change in the method of filling
school board vacancies and the advisory referendum procedures
for the Kershaw County School District in Kershaw County,
South Carolina, submitted to the Attorney General pursuant
to Section 5 of the Voting Rights Act of 1965, as amended,

42 U.S.C. 1973¢c. We received your submission on January 12,
1990,

We have given careful consideration to the information
provided in your submission as well as information received
from other sources. In view of the fact that the runoff
portion of the advisory referendum is scheduled for
February 6, 1990, and that litigation has now been instituted
challenging this referendum as being in violation of
Section 5 of the Voting Rights Act, we have accelerateéd our
review of your submission.

We note that under current law, the County Council is
directed to f£ill vacancles on the Kershaw County School
District by appointment without the need for any referendum,
advisory or mandatory. We also understand that on all
previous occasions, appointments have been made promptly
without resort to any referenda. On this occasion, however,
the county has departed from longstanding practice,'first by
delaying the appointment for a considerable time, and then
deciding that the vacancy should be filled after the voters
of the county have an opportunity to indicate their
preference in a county-wide referendum. The council further
decided that the preference of county voters be determined by
who among the candidates for the position received a majority
of the votes cast.
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We understand that one of the leading candidates for
appointment to f£ill this vacancy is black and that this
person finished firxst in the initial referendum, but failed
to obtain a majority of the votes cast. We have received
allegations that the county council adopted this advisory
referendum procedure to avoid appointing this person to the
vacancy, trusting that the at-large election procedure and
majority vote requirement would have the effect of defeating
this candidate. Wa are aware that this system, when employed
in regular scheoel district elections, has failed to result in
black representation on tha school board commensurate with
their voting strength in the county. The information in your
submission does not address this allegation and provides’
little information that would explain why the county council
adopted the unusual and time consuming procedure it has
chosen.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submittaed change
has no discriminatory purposa or effect. See Georaia v.

. 411 U.S. 526 (1973); mee also the Procedures
for the Administration of Section § (28 C.F.R. 51.52). In
light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that that
burden has been sustained in this instance. Therefore, on
behalf of the Attorney General, I must objact to the
submitted changes.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from
the United States District Court for the District of Columbia
that this change has neither the purpose nor will have the
effect of denying or abridging the right to vote on account
of race or color. In addition, Section 51.45 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, until the cbjection is
withdrawn or a judgment from the District of cColumbia Court
is obtained, the submitted changes continue toc be legally
unenforceable. 28 C.F.R. 51.10,

To enable this Department to meet its responsibility to
enforce the Voting Righta Act, please inform us of the course
of action Kershaw County School District plans to take with
respect to this matter. If you have any questions, feel free
to call Sandra S. Coleman (202-724-6718), Deputy Chief of the
Voting Section.
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Please note that by separate letter of this date, the
Attorney General interposed no cbjection to the procedures
for conducting the February 6, 1950, bond electieon in the
Kershaw County School District. Nothing herein should be
construed to affect the validity of those proceduras under
Section 5. 1In view of the pending litigation, we are
providing a copy of this letter to the court.

Sincere

(%
James P. Turner

Acting Assistant Attorney General
¢ivil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Attorney Genersl Weshingron, D.C. 20530

April 23, 1%9%0
C. Havird Jones, Jr., Esq.

Assistant Attorney General
Public Interest Litigation

P.O. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to Act No. R193 (1989) which provides for an
increase in the number of board members from seven to nine, the
change in method of election from seven members elected at large
by numbered positions and residency districts to three members
elected from three single-member districts and six members
elected from two multimember districts without numbered positions
or sub-residency districts, the districting glan, the change in
the method of staggering the terms, and the implementation
schedule for the board of education in Anderson County, South
Carolina, submitted to the Attorney General pursuant to Section §
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973&.

We received the information to complete your submissiocn on
February 20, 19%0.

the increase in the number of board members from saven to Hine.
However, we feel a responsibility to point out that Section 5 of
the Voting Rights Act expressly provides that the failure of the
Attorney General to cbject dces not bar any subsequent judicial
action to enjoin the enforcement of such change. See the
Procedures for the Administration of Section 5 (28 C.F.R. 51.41).

The Attorney General does not interpose any objectizﬁ to

With regard to the remaining changes, we have considered
carefully the information you have provided, as well as
information from other interested parties and from the 1980
Census. At the outset we note that the election results provided
by the county indicate that racially polarized voting exists in
Anderson County, and, as a result, black voters likely are unable
to participate equally in the electoral process and slect
candidates of their choice to office unless they constitute the
majority of the population of an electoral district.
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In that regard, under the propesed districting plan,
black voters do not constitute a majority in any of the districts
even though the black population is sufficiently large and
geographically concentrated {n and arcund the City of Anderson to
pernit the drawing of a black majority district. However, the
county school district chese to submerge this black population
concentration into a larger white electorate by placing it in a
nultimember district (proposed District 5) which will elact four
members to the school board. To date, the county has offered no
legitimats nonracial reason for providing that three of the five
districts will be single-member districts while declining to draw
single-menmber districts in the area of the county wherae the
principal black pepulation concentration is located. -

. Moreover, the proposed districting plan has a total
deviation of 51 percent. While this is not a matter of primary
concern under Section 5 if a plan otherwise fairly reflects
minority voting strength, we note it here simply because our
analysis indicates that readily discernible alternative single-.
member district plans, which would remedy this malapportionment,
wcgldiincludc at least one district with a realistic black
majority.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.
See V. . 411 U.S. 526 {1973); see also 28
C.F.R. 51.52. 1In additicn, a submitted change may not be
precleared if its implementation would lead to a violation of
Section 2 of the Voting Rights Act. 28 C.F.R. 51.5%(b). In
light of the considerations discussed above, I cannot conclude,
as I must under the Voting Rights Act, that the proposed methed
of election and the districting plan under review meet these
preclearance standards. Therefore, on behalf of the Attorney

General, I must cbject to the proposed method of election and thas
districting plan. .

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
thess changes have neither the purpose nor will have the effect
of denying or abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines permits you
to regquest that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the unprecleared changes
continue to be legally unenforceable. 28 C.F.R. 51.10.
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With regard to the method of staggering the terms of
office and the implementation schedule, the Attorney General is
unable to make any determination since these changes ara
interrelated with the objectionable changes. 28 C.P.R. 51.22(b).

To enable this Department to meet its responsibility to
enforca the Voting Rights Act, please inform us of the course of
action that Anderson County and the county schaol board plan to
take with respect to this matter. If you have any guestions,
feel free to call Lora L. Tredway (202-724-8290), an attorney in
the Voting Section. Refer to File Nos. Y9605-5606, Z1815-1816,
and 27433 in any response to this letter so that your
correspondence will be channeled properly.

_?incere!ﬂ
2,
WAIAP LA Ll

ames P. Turner
Acting Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Agsistant Atrorney General Washington, D.C. 20530

James E. Gonzales, Esqg. MAY 3§1§90

Gonzales & Gonzales
P.0. Box 10453
North Charleston, South Carolina 29411

Dear Mr. Gonzales:

This refers to the districting plan for the City of North
Charleston in Charleston, Berkeley, and Dorchester Counties,
South Carolina, submitted to the Attorney General pursuant to .
Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C.

1973c. We received the information to complete your submission
on May 1, 1990. !

We have considered carefully the information you have
provided as well as comments and information received from other
interested parties. At the outset, we note that since its
incorperation in 1972, the city has been governed by an at-large
elected city council, consisting of six councilmembers and the
mayor. Under this system only one black person has been elected
to city office although blacks constitute about a third of the
city’s population and numercus black candidates have offered for
election. The city concedes in this submission that municipal
elections are characterized by racially polarized voting and
that, as a result, the current at-large method of election dces
not allow black voters an equal opportunity to elect candidates
of their choice. Nevertheless, the city council made no effort
to change the at-large system, until it was obliged to adopt a
districting plan after local citizens initiated the change
through a referendum election in order to cbtain fair
representation for the city’s black residents.

In the plan proposed by the city council for electing the
new eleven-member council, blacks constitute majorities in two of
the ten proposed single-member districts. In the context of the
prevailing pattern of polarized voting, the city concedes that
black voters will have an opportunity to elect councilmembers
only in theose two districts. Thus, blacks will have a realistic
opportunity to elect candidates of their choice to two of the
eleven seats on the council. While such a change satisfies tha
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nonretrogression standard of Section 5, Beer v. United States,
425 U.S. 130 (1976), it also is necessary that the change be free
of any discriminatory purpose. City of Richmond v. United
States, 422 U.S. 358 (1975); Busbee v. Smith, 549 F. Supp. 494
(D.D.C. 1982), sum. aff’d, 459 U.S. 1166 (1933).

Our analysis indicates that districting options were readily
available to the city which would allow for one or more -
additional black majority districts and thus would more fairly
reflect black voting strength. Two aspects of the city’s plan
are implicated in this regard. First, the plan appears to
minimize black electoral opportunity by fragmenting black
neighborhoods, located in the southern area of the city, into
white majority districts where blacks will not have an
opportunity to elect councilmembers of their choice. Second, the
city chose to combine the military base populations exclusively
with white majority areas, although the base populations also
adjoin the city’s black neighborhoods and could as easily be
combined with those neighborhoads to result in districts in which
black voters are in the majority since, as we understand it, this

military population is largely inactive in the local electoral
process.,

" Qur review has not indicated any valid, nonracial
justification for unnecessarily limiting black voters to a
realistic opportunity to elect representatives of their choice in
only two districts. We understand that a primary goal of the
districting plan is the city’s apparent desire to preserve
incumbencies. Although this goal does not, by itself, raise
concern under the Voting Rights Act, it appears that the devices
employed here to accomplish that goal were inextricably linked to
minimizing black voting strength. See Ketchum v. Byrne, 740 F.2d
1398, 1408 (7th Cir. 1984), cert. denied, 471 U.S. 1135 (1985).
Finally, we note that while the city was under significant time
pressure to adopt a districting plan, the city sought to meet the
deadline by adopting a plan through a closed process which did
not permit fair and open debate about the available districting
alternatives, and foreclosed serious consideration of the views
of minority ré&sidents.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Ge v. i tes, 411 U.S. 526 (1973); see also the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that the city
has carried its burden in this instance. Therefore, on behalf of
the Attorney General, I must cbject to the submitted districting
plan.
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Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the cbjection is withdrawn or a judgment from the
District of Columbia Court is obtained, the submitted change
continues to be legally unenforceable, 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the City of North Charleston plans to take with respect to
this matter. If you have any questions, feel free to call Mark
A. Posner (202-~724-8388), an attorney in the Voting Section.

Sincerely,
: 2

.t . ¢
,j"‘_»'-“i;»\,‘»"-*—u N

John R. Dunne
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Attorney General Washington, D.C. 20530

Tyre Douglas Lee, Jr., Esq. MAY 7“ 1990
City Attorney

P. 0. Box 56

Chester, South Carolina 25706

Dear Mr. Lee:

This refers to the candidate filing fees for city council
and mayor for the City of Chester, in Chester County, South
Carclina, submitted to the Attorney General pursuant to Section
5 of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
We received the information to complete your submission on
March 9, 1990.

We have carefully considered the information you have
provided as well as information from the Census and other
interested parties. We note that candidates in city elections
were not required to pay any filing fee prior to 1981 when the
city council adopted candidate filing fees of $150.00 for a city
council position and $250.00 for mayor. These fees amount to
over 6% of the annual salaries of the offices in guestion.
Moreover, the city made no provision for any alternative means of
securing a place on the ballot for those unable to pay the filing
fee.

Census data reveal that black persons in the City of Chester
have income levels far below those of white persons. These
figures suggest that the city’s filing fees would have a dispro-
portionate impact on black citizens who desire to become
candidates for city office. Indeed, in holding that Texas’
filing fee system viclated the Fourteenth Amendment the Supreme
Court pointed out *the obviocus likelihsed that this [filing fee)
limitation would fall more heavily on the less affluent segment
of the community.” Bullogk v. Carter, 405 U.S. 134, 144 (1972).
Since, as our analysis indicates, elections for city office are
characterized by racial bloc voting, the limitation on black
candidacies occasioned by the high filing fees serves to limit
the choices available to black voters, thus reducing the oppor-
tunity of minority voters to elect candidates of their choice.
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The city has presented no overriding governmental interest
supporting the submitted filing fee requirement and none is
apparent. Similarly sized cities near Chester have much lower
fees (2.g., lLancaster: $50 for mayor; $35 for council), or no
fees at all (e.g., Camden and Union). The city’s asserted
interest that candidates, not taxpayers, should pay the costs
of elections was found to be unconstitutional. See Bullock v.

» 405 U.S. at 144-149. There would also appear to be a
constitutional question regarding Chester’s filing fee require=-
ment since no comparable alternative method of ballot access is
made available for these unable to pay the filing fee. See Lubin
v. Panish, 415 U.S. 709 (1974).

Under Section 5 of tha Voting Rights Act, the submitting
authority has the burden of showing that a submitted chiange has
no discriminatory purpose or effect. See Georgia v.

States, 411 U.S. 526 (1973): see also the Procedurss for the
Adnministration of Section 5 (28 C.F.R. 51.52). 1In light of the
considerations discussed above, I cannot conclude, as I must
under the Voting Rights Act, that the city has carried its burden
in this instance. Therefore, on behalf of the Attorney General,
I must object to the candidate filing fees imposed by the City of
Chester. '

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purpose nor will have the effect of
denying or abridging the right to vote on account of race or
color. In addition, Section 51.45 of the guidelines permits you
to request that the Attorney General reconsider the objection.
However, until the cbjection is withdrawn or a judgment from the
District of Columbia Court is obtained, the submitted change
continues to be legally unenforceable. 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course
of action the City of Chester plans to take with respect to
this matter. 1If you have any questions, feel free to call
George Schneidex (202-724-8385), an attorney in the Voting
Section.

Sincerely,

John R. Dunne
istant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Attormey General Washington, D.C. 20530

William M. Brice, Jr., Esq. AUG 10 1990
City Attorney

P. O. Drawer 300

York, South Carclina 297458

Dear Mr. Brice:

This refers to the change in the method of electing the
city council from at large to six members elected from single-
member districts and the mayor elected at large, the districting
plan, and the implementation schedule for the City of York in
York County, Scuth Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973c. We received the information to
complete your submission on June 11, 1990.

We have considered carefully the information you have
provided as well as comments received from other interested
parties. At the cutset, we note that under the existing at-large
method of election only three blacks have been elected to the
city council since the enactment of the Voting Rights Act 25
years ago, despite numerous candidacies by black residents’ of
York. Our analysis indicates that in large part this is the
product of a pattern of racially polarized voting in municipal
elections. Accordingly, the adoption of a singla-member district
method of election, as ratified by the 1989 referendum, clearly
enhances the potential of black voters to cbtain an equal
opportunity to participate in the political process and elect
candidates of their choice, and seams in no way to be encumbered
by a proscribed purpese. The Attorney General, therefore, doces
not interpose any objection to this change. See the Procedures
for the Administration of Section 5 (28 C.F.R. 51.41).

With respect to the districting plan adopted by the city to
implement the new method of election, however, we cannot reach a
similar conclusion. Where a districting plan is drawn to
implement a newly approved single-member district system, the
submitting authority has the burden of showing that the plan is
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free of discriminatory purpose, in addition to having no
discriminatory effect. v. Smith, 549 F. Supp. 494
(D.D.C. '1982), sum. af€’d, 459 U.S. 1166 (1983); 28 C.F.R. 51.52.
This analysis requires ”a sensitive inquiry into such
circumstantial and direct evidence of intent as may be
available.” V¥ V.

Revelopment Corporation, 429 U.S. 252, 266 (1977)., In this
regard, we note a number of significant factors.

First of all, city officials have acknowledged that the
number of black majority districts should reflect the black
percentage of the city population, yet refused to accord any -~
weight to the consensus view that the black proportion of the
population has increased significantly since the 1980 Census.
Secondly, the city takes the position that the calculation of
minority representation should be undertaken without regard to
the mayor’s vote on the council, thus positing a six-member
council when in fact the city is governed by a council of seven
members. Thirdly, superimposed upon the entire districting ’
debate have been unfortunate comments by some expressing overt
hostility to the effort of blacks to gain an equal cpportunity to
participate effectively in the city’s political process. Thus,
we note, especially, those comments of prasent and former city
officials suggesting that blacks should be relegated to some
limited role in city government.

In light of the considerations discussed above, then, I
cannot conclude, as I must under the Voting Rights Act, that the
city’s burden has been sustained with regard to the aistricting
presently under review. Therefore, on behalf of the Attorhey
General, I must interpose an objection to the districting plan.

We hasten to add, however, that nothing we say here should
be taken as a suggestion that the city is under an obligation to
adopt any particular plan. Rather, our concern is that the city
adopt a plan which fairly reflects the voting potential of its
black constituency.

Of course, as provided by Section 5 of the Voting Rights
Act, you have the right teo seek a declaratory judgment from the
United, States District Court for the District of Columbia that
the change to which we hava objected has neither the purpose nor
will have the effect of denying or abridging tha right to vote on
account of race or color. In addition, Section 51.45 of the
guidelines permits you to request that the Attorney General
reconsider the objection. However, until the objection is
withdrawn or a judgment from the District of Columbia Court is
obtained, the districting plan continues to be legally
unenforceable. 28 C.F.R. 51.10. Also, since the implementation
gschedule is directly related to the districting plan, no
determination is appropriate with respect to that change at this
time. 28 C.F.R. 51.35.
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To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the City of York plans to take with respect to this
matter. We stand ready to werk with you and other city officials
to bring about compliance with Section 5 of the Voting Rights
Act. 1In this regard, we are prepared to give any newly-adepted
districting plan expedited review to allow the city an
opportunity to conduct elections undar a racially fair plan at
the earliest possible date. If you have any questions about this
matter, feel free to call Mark A. Posner (202-307-1388), an
attorney in the Voting Section.

Sinceraly,

John R. Dunne
Assistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Attomey General Washingtom, D.C. 26530

October 15, 1990

C. Havird Jones, Jr., Esq.
Assistant Attorney General
Public Interest Litigation

P. 0. Box 11549

Columbia, South Carolina 29211

Dear Mr. Jones:

This refers to Act No. 678 (1988) which changes tha
qualifications to serve as a probate judge from an elector in
the county to an elector who is (1) 21 years old and (2) has a
four-year college degree or has four years’ experience as an
employee in a probate judge’s office in the State of South
carolina, submitted to the Attorney General pursuant to Section S
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.
We received the information to complete your submission on
August 14, 1950,

At the outset we note that currently tha sole qualification
for a person to be a candidate for tha position of probate judge
in South Carclina is that a person be a registered voter.
Presently, 26 percent of the registered voters in the state are
black, according to our information. The state now proposes to
change those qualifications so that a person must be 21 years of
age and either possess a degree from a four-year college or at
least four years’ experience working in a probate judge’s office.
According to the 1980 census, there are 232,629 persons who have
completed four or more years of college, and of this number only
28,771 (12%) are black. Thus, the four-year college dagrea
requirement _would reduce the percentage of black citizens who
meet the qualification to run for the office of probate judge by
14 percent. Requiring that persons who wish to run for the
office of probate judge demonstrate that they have completed four
years of college, therefore, would appear to have a disparate
impact on black citizens of the statae.
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The opticnal qualification criterion proposed under Act
No. 678, four years of experience in a probate judges’s office,
would have a similar effect. Only 2 of 46 (4%) probate judges in
the state are black, and only 17 percent of the employees working
in probate judgas’ offices throughout the state .are black.
Furthermore, more than half of the state’s counties have no black
employees in the probate judge’s office. In the 12 South Carolina
counties which hava a black majority population, where black
voters would seemingly have the greatest prospect of electing a
candidate to the county-wide office of probate judge, 7 of those
counties (Allendala, Calhoun, Clarendon, Fairfield, Hampton, Lee,
and Marion) have no black employees. Thus, the optional
criterion of four years of employment in the probate judge’s
office, rather than providing to black voters a potentially less
restrictive source 6f candidates of their choice, would appear to
operate like a ”grandfather clause* by expanding further the
available pool of white potential candidates.

While we recognize the state’s interest in establishing
reasonable qualifications for those who are to hold office,
especially those of the nature hers, it cannot do soc in a manner
which weighs disparately upon its black constituents, absent a
convincing reason. See v
¥hite, 439 U.S. 32, 42 n.12 (1978). Under Section 5 of the
Voting Rights Act, the submitting authority has the burden of
showing that a submitted change has no discriminatory purposa or
effect. See Georgia v. United States, 411 U.S. 526 (1973);
see also the Procedures for the Administration of Section 5
(28 C.F.R. 51.52). We are not yet persuaded that the stata’s
legitimate interest cannot be met through other means which do
not produce the "undesirable racial effect[}” of the
qualifications proposed. Ses v. Atonie,
109 S. Ct.: 2115 (1989). In light of the considerations
considered above, I cannot conclude, as I must under the Voting
Rights Act, that the state’s burden has been sustained in this
instance. Therefore, on behalf of the Attorney General, I must
ocbject to the implementation of the changed qualifications to
serve as probate judge as defined in Act No. &678.

of course, as provided by Section 5 of the Voting Rights
Act, you have the right to seek a declaratory judgment from the
United States District Court for the District of Columbia that
this change has neither the purposa nor will have the effect of
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denying or abridging the right to vote on account of race or
coler. In addition, Section 51.45 of the guidelines permits you
to request that tha Attorney General reconsider the objection.
However, until the objection ig withdrawn or a judgment from the
District of Columbia Court is obtained, the effect of the
objection by the Attorney General is to make the proposed
qualifications legally unenforceable. 28 C.F.R. 51.10.

To enable this Department to meet its responsibility to
enforce the Voting Rights Act, please inform us of the course of
action the State of South Carolina plans to take with respect
to this matter. If you have any questions, feel free to call
Sandra S. Coleman {(202-307-3718), Deputy Chief of the Voting
Section. .

sincérely,

John R. Dunne
Assistant Attorney General
civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Offlee of the Assistant Attorney Generol Weshington, D.C. 20530

AN 171082
Emil W. Wald, Esg.
Spencer & Spencer
P,0. Box 790
Rock Hill, South Carolina 29731-6790

Dear Mr, Wald:

This refers to the 1991 redistricting plan for city council
districts for the City of Rock Hill in York County, South .
Carolina, submitted to the Attorney General pursuant to Section 5
of the Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c.

We received your response to our request for more information on
November 18, 1991.

We have considered carefully the information you have
provided, as well as comments provided by other interested
parties. At the outset, we note that the city has a council of
seven members, six of whom are elected from single-member
distriots with the seventh, the mayor, elected at large. In the
context of this 6-1 electoral system, we understand that the city
proposed a plan with two districts in which blacks would
constitute a majority of the total population and voting age
population and a. third district in vhich blacks would constitute
a significant minority of 43 percent. In response,
representatives of the local black community expressed concern
over the level of representation such a proposal would afford the
black community and proposed instead a plan which contained three
districts in which blacks would constitute a majority. The plan
ultimately adopted by the city, and presently before us, contains
the two majority black districts.

The city offers two principal reasons for rejecting the.
alternative approach, the first being that the alternative plan
did not take~into account the residences of the incumbent
councilmenbers, four of whom were combined in two districts. oOur
analysis indicates, however, that a number of different boundary
line modifications could easily have alleviated this concern.
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Moreover, while we recognize that the desire to protect
incumbents may not in and of itself be an inapprgpriata
consideration, it may not be accomplished at the expense of
ninority voting potential. garza v. » 918 F,2a8
763, 771 (9th Cir. 1990), denied, 111 8. Ct. 681 (1991);
Ketchum v. Byrne, 740 F.2d 1398, 1408-09, (7th cir. 1984),
denied, 471 U.S. 1135 (1985)., Where, as here, the protection
afforded several white incumbents is provided at the expense of
black voters, the city bears a heavy burden of demonstrating thae

its choices are not tainted, at least in part, by an invidious
racial purpose.

The second reason advanced by the city for rejecting the
alternative proposal appears to be the city’s insistence that the
minority community in the city is entitled to no more than two
minority districts and an "influence” district, which is defineq
by the 43 percent black district. Not only would such an .
approach appear to set an artificial limitation on minority
representation, an analysis of the submitted plan alsc reveals
that an area of black population concentration immediately
adjacent to District 1 known as Boyd Hill is fragmented
unnecessarily from the black community contained in the ninority
districts and submerged in a nonminority district. The city’s
explanation for this fragmentation is that including the area in
District 1 would unnecessarily ”pack” minority voters into this
district. Yet, had the city included the Boyd Hill area in
District 1 and then shifted black population from District 1 to
bistrict § and from District 5 to District 3, as the city was
urged to do by members of the minority community, the logical
result would appear to. have been thres districts which more
fairly recognize black voting strength in the ¢ity. While we do
not mean to suggest in any way that the city is required to adopt
any particular alternative that was presented to it, we similariy
do not believe that the artificial limitation apparently set by
the city can be countenanced under the Voting Rights Act.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georala v.. + 411 U.8. 526 (1973): sea also the
Procedures Yor the Administration of Section 5 (28 C.F.R. 51.52).
In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the city council redistricting
plan. )

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that tha proposed changes have neither
the purpose nor will have the effect of denying or abridging the
right to vote on account of race or color. In addition, you may
request that the Attorney General reconsider the objection.
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However,- until the ob'jection is withdrawn or a judgment from the
pistrict of Columbia Court is obtained, the city council
redistricting plan continues to be legally unenforceable.

Clark v. Roemer, 59 U.S.L.W. 4583 (U.S. June 3, 1991} 28 C.F.R.
51.10 and 51.45.

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the City of
Rock Hill plans to take concerning this matter. If you have any
questions, you should call Richard Jerome (202~514-8696), an
attorney in the Voting Section.

Sincerely,:

John R. Dunne .
sistant Attorney General
Ccivil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Artorney General Washington, D.C. 20530

June 5, 1992

Mr. W. Bernard Welborn

Town Administrator

500 Mims Avenue

Johnston, South Carolina 29832

Dear Mr., Welborn:

This refers to the 1992 redistricting plan for the Town of
Johnston in Edgefield County, Scuth Carclina, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. 1973c. We received your response
to our May 11, 1992, request for additional information on
May 28, 1992,

We have considered carefully the information you have
provided as well as Census data and comments and information from
other interested parties. The existing plan, drawn using 1980
Census data, provided for three out of six town council districts
in which bBlack voters could elect candidates of their choice.
The most recent Census data reveal that significant demographic
changes have occurred since 1980. As of 1990 the black
percentage of the town population had risen from 54.6 to 60.5
percent. The proposed redistricting plan includes three
districts with black majorities of 94.5, 82.7, and 82.0 percent.

Our analysis indicates that while racial bloc voting appears
to characteri@e-elections in the town the black population
concentrations in these districts are higher than necessary to
assure that black voters have an egual opportunity to elect
candidates of their cheice.

The effect of this apparent overconcentration is that Ward 6
is proposed to have a black population of 55.7 percent (49.5%
black voting age population) and the district does not appear to
be one in which black voters have an opportunity to elect
candidates of their choice. While a very high black percentage
in Ward 1 appears to be dictated by geography, the 80%+ black
percentages in Wards 4 and 5 do not appear to be so dictated.
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Our analysis of demographic patterns indicates that a plan
could easily be drawn that would produce three districts in which
black voters in this area of the town would have an equal
oppertunity to elect candidates of their cheoice, resulting in a
plan which more fairly reflected the town’s black majority.

The proposed plan was prepared by state demographers, and
its review at the town level appears to have been unusually
accelerated. Councilmembers were allowed only ten days in which
to examine the proposed plan and make suggestions. The record
shows that all three black councilmembers had concerns about the
plan and wished to make changes or at least consider
alternatives. These views were expressed at the first and only
town council meeting held after sufficient time to study the
proposed plan. The white members of the council refused to agree
to explore other alternatives, although such assistance was
available from the state demographer. Moreover, the white.
members of the council do not appear to have made any substantive
response to the concerns raised by the black members. Instead,
the council proceeded to vote on the plan which was approved by a
four to three vote along racial lines. The town has failed to
articulate any legitimate nonracial reason for its actions.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United States, 411 U.S. 526 (1973); see also, the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the submitted redistricting
plan. '

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed changes have neither
the purpose nor will have the effect of denying or abridging the
right to vote on account of race or color. 1In addition, you may
request that the Attorney General reconsider the objection. See
28 C.F.R. 51.11 and 51.45. However, until the chjection is
withdrawn orx.g.judgment from the District of Columbia Court is
cbtained, the proposed redistricting plan continues to be legally

unenforceable. See Clark v. Roemexr, 111 S$.Ct. 2096 (1991); 28
C.F.R., 51.10.

To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the Town of
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Johnsten plans to take concerning this matter. If you have any
questions, you should call George Schneider (202-307-3153}, an
attorney in the Voting Section.

Sincerely,

John R. Dunne
Sistant Attorney General
civil Rights Division
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<4%;:31 U.S. Department of Justice
%_ff} Civil Rights Division

Office of the Asstistant Attorney General Waskingron, D.C. 20530

July 21, 1992

Robert R. Horger, Esq.

Horger, Barnwell & Reid

P. 0. Drawer 329

Orangeburg, Scuth Carolina 29116-0329

Dear Mr. Horger:

This refers to the 1992 redistricting plan for Qrangeburg
County, South Carolina, submitted to the Attorney General
pursuant to Section 5 of the Voting Rights \ct of 1965, as
amended, 42 U.S5.C. 1973c. We received your responses to our
request for more information on May 22, June 4, and July 1, 1992,

We have carefully considered the information you have
provided, as well as Census data and comments from other
interested parties. According to the 1990 Census, black persons
comprise approximately 58 percent of the total population in
Orangeburg County. The seven members of the Orangeburg County
Council are elected from single-member districts and there
appears to be a pattern of racially polarized voting in county
elections.

Our review of the redistricting process has shown that the
black community consistently sought from the earliest stages a
redistricting plan that would contain at least four districts in
which black citizens would have the opportunity to elect
candidates of their choice. A series of alternative
redistricting plans was presented to the council by
representativeg of the black community. None of these
alternative pilans was adopted, nor does it appear that they
received serious consideration by the council majority. while
Orangeburg County was not required to adopt any particular plan
advocated by the black community, the county is required to show
that the plan it adopted was not motivated, at least in part, by
a desire to deny or abridge the right to vote on account of race
or color.
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In this regard, many of the reasons presented to us for
rejecting these alternative plans appear to pretextual.
Furthermore, it appears that the protestion of incumbents,
particularly white incumbents, and the desire to confine the
black population percentage in District 5 to a predetermined and
unnecessarily low level, were dominant factors in the council’s
redistricting choices.

Moreover, as you are aware the 1990 Census showed that the
current redistricting plan is malapportioned and that District 5
in particular is significantly overpopulated. Our analysis
indicates that the proposed redistricting plan unnecessarily
removes black population from existing District 5 in the process
of reducing the district’s population deviation. We note also
what appears to be unnecessary fragmentation of majority-black
areas within the City of Orangeburg.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See ‘Georgia v. i , 411 U.S. 526 (1973); sue alsc the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the county council
redistricting plan.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the proposed changes have neither
the purpose nor will have the effect of denying or abridging the
right to vote on account of race or color. In addition, you may
request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the county redistricting
plan continues to be legally unenforceable. ¢glark v.
111 S.Ct. 2096 (1991); 28 C.F.R. 51.10 and 51.45.

+
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action Orangeburg
County plans to take concerning this matter. if you have any
questions, you should call Robert Kengle (202-514-6196), an
attorney in the Voting Section.

Sincerely,

John R. Dunne
istant Attorney General
Civil Rights Division
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U.S. Department of Justice
Civil Rights Division

Office of the Assistant Attorney General Washington, D.C. 20530

August 28, 1992

Mr. Jack €. Langston

Dorchester County Administrator
P.O. Box 416

St. George, South Carolina 29477

Dear Mr, Langston:

This refers to the 1992 redistricting plan for the county
council in Dorchester County, South Carolina, submitted to the
Attorney General pursuant to Section 5 of the Voting Rights Act -
of 1965, as amended, 42 U.S.C. 1973c. We received your responses
to our reguest for additicnal informaticn on May 14, and July 2

and 9, 1992; supplemental information was received on July 21,
1992,

We have carefully considered the information you have
provided, as well as information provided by other interested
. persons. Dorchester County has a total population of 83,060
according to the 1990 Census, of whom 23 percent are black.
Recent registration figures indicate that 22 percent of those
registered to vote in the county are black. The county is

governed by a seven-member councll elected from single-member
districts.

In the existing redistricting plan, viewed from the
perspective of current population and registration data, there
are two districts in which blacks Constitute a majority or near
majority of the population and a near majority of the registered
voters. District 1 is 55 percent black in population and 49
percent blacks4n voter registration. District 3 (excluding a
nonvoting prison population) is 49 percent black in both
population and voter registration. ' Recent elections in these
districts have involved close contests between black and white
candidates with voting substantially polarized along racial
lines. 1In 1990, a black candidate was elected in District 1,
while in the 1986 and 1990 primaries in District 3 a black
candidate very narrowly lost gaining the Democratic nomination.
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In the proposed redistricting plan, the black population
percentage in District 3 decreases significantly, to 32 percent,
eliminating the existing potential for black voters to elect a
candidate of their choice. This decrease is not accompanied by
any increase in the black percentage in District 1, which remains
at 55 percent black in population (excluding the prison
population), and apparently will cont.nue to be a swing district
in the context of- polarized voting. While both districts in the
existing plan are substantially underpopulated, our analysis
indicates that reasonable redistricting options were available
that would allow the county to comply with the one-person, one-
vote requirement while not reducing black voting strength in
District 3. Alternatively, we note that black leaders requested
that the county adopt a plan in which black voting strength would
be increased in one of these two districts, with a conconmitant
reduction in black voting strength in the other district, and
that redistricting options are available that would accomplish
this geoal.

Under Section 5 of the Voting Rights Act, the subnitting
authnrity has the burden of demonstrating that a proposed change
neither has a discriminatory purpose nor a discriminatory effect,
Georgia v. Unjte ., 411 U.S. 526 (1973). Under the effect
standard, the submitting authority must demonstrate that the
change will not “lead to a retrogression in the position of
racial minorities with respect to their effective exercise of the
electoral franchise.” Beer v. United States, 425 U.S. 130, 141
(1976). 1In light of the considerations discussed above, I
cannot conclude, as I must under the Voting Rights Act,
that the county’s burden has been sustained in this instance.
Accordingly, on behalf of the Attorney General, I must object to
the proposed redistricting plan.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that this change has neither the purpose
nor will have the effect of denying or abridging the right to
vote on account of race or color. - In addition, you may request
that the Attorney General reconsider the objection. However,
until the objection is withdrawn or a judgment from the District
of Columbia_Cgurt is obtained, the redistricting plan continues
to be legally unenforceable. gClark v. Roemer, 111 S.Ct. 2096
(1991); 28 C.F.R. 51.10 and 51.45.
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action Dorchester
County plans to take concerning this matter., If you have any
Jquestions, you should call Mark A. Posner (202-307-1388), Special
Section 5 Counsel in the Voting Section.

Sincerely,

2t L

James P. Turner
Acting Assistant Attorney General
Civil Rights Division
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) ’ US. Department of ), e
Civil Rights Diviss
Offics of the Assissam Atorngy Genarel mmucmk

November 9, 1992

James F. Walsh, Jr., Esq.
436 Amelia Street, N.E.
Orangeburg, South Carolina 29118

Dear Mr. Walsh:

This refers to the change in method of electing the city
council from at large to four single-member districts with the
mayor elected at large, and the districting plan for the Town of
Norway in Orangeburg County, South Carolina, submitted to the
Attorney General pursuant to Section 5 of the Voting .Rights Act
of 1965, as amended, 42 U.S.C. 1973c. We raceived your response
to our request for additional information on September.s, 1992.

We have considered carefully the information you have
provided, as well as information provided by other interested
persons. The Attorney General dces not interpose any objection
to the method of election change. However, we note that the
failure of the Attorney General to object does not bar subsequent
litigation to enjoin the enforcement of the change. See the
Procedures for the Administration of Section S (28 C.F.R. 51.41).

With respect to the districting plan, however, we cannot
reach the same conclusion., According to the 1990 Census, Norway
has a total populaticn of 401, of whom 57 parcent are black.
Blacks constitute 52 percent of the voting age population. The
town is.gousrned by a five-member council composed of the mayor
and four other councllmembers. Our analysis indicates that town
‘elections are characterized by racially polarized voting. we
undarstand that it was not until 1989 that tha first black
candidate was elected to the town council, and a second black -
candidate was elected in 1990 in a close election that produced
an apparent record turnout among both whites and blacks.
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The proposed districting plan includes two districts with
black population majorities, which are 93 and 87 percent black,
The other two districts are 46 and 8 percent black. 1In the
political circumstances present in Norway, it appears that this
plan will'limit black voters to an opportunity to elect no more
than two members of the council. Morsover, our review indicates
that the extremely heavy concentration of blacks in two districts
is not necessary to assure that black voters will have the
opportunity to elect their preferred candidates. While
residential patterns may make it unavoidable that one district
includes such a high black concentration, it appears that a
nunber of districting options are available that satisfy the
town’s districting criteria without minimizin black voting
strength by overconcentrating blacks in two 4 stricts. In these
circumstances, the town has failed to provide a legitimate
nonracial explanation for its districting decision.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Gaorgia v. United states, 411 U.s. 526 (1973} 1 see also -
28 C.F.R. 51.52. 1In light of the considerations discussed above,
I cannot conclude, as I must under the Voting Rights Act, that
the town’s burden has baen sustained in this instance with regard
to the districting plan. Therefore, on behalf of the Attornay

General, I must object to the districting. Plan for the town
council.

- We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Columbia that the districtin plan has neither
the purpose nor will have the effect of d-nyinq or abridging the
right to vote on account of race or color. In addition, you may
request that the Attorney General reconsider the objcction.
However, until the objection is withdrawn or a judgment frcm the
District of Columbia Court is obtained, the districting plan
continues to be legally unenforceabls. Clark v. Boeper, 111 s.
Ct. 2096 (1991)s 28 C.F.R. 51.10 and 51.45,
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To enable us to meet ocur responsibility to enforce the
voting Rights Act, plsase inform us of the action the Town of
Norwai plans to take concerning this matter. If you have any

questions, you should call Mark A. Posner (202-307-1388), Special
Section 5 Counsel in the Voting Section.

Sinceraly,

John R.

sgistant Attorney General
Civil Rights Division
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U.S. Department of Justice

Civil Rights Division

Office of the Assistant Attorney General Washington, 1.C. 20530

January 5, 1993

James E. Brogdoen, Jr., Esq.
County Attorney

P. O. Box 1041

Marion, South Carolina 29571

Dear Mr. Brogdon:

This refers to the 1992 redistricting plan for the county
council and county school board in Marion County, South Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.5.C. 1973c. We

received your response to our request for additional information
on November 6, 1992.

We have carefully considered the information you have
provided, as well as Census data and comments from other
interested parties. According to the Census, the black
proportion of Marion County’s total population increased from
approximately 50 percent in 1980 to approximately 55 percent in
1990. Both the county council and the county school board have
seven members and are elected from single-member districts. The
county council, however, has partisan elections, while the county
school board has nonpartisan elections.

Under the existing redistricting plan, there are two
districts with black population percentages in excess of 65
percent and three districts with black population percentages
between about.$il and 57 percent. 'In elections under this plan,
black voters consistently have been able to elect candidates of
their choice from the two districts over 65 percent black in
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population to both the county council and the county school
board. In addition, a black-sponsored candidate for the county
council has been successful in a third district. Thus, at the
time of the redistricting there were three black county cc¢ 'neil
members and two black school board members.

The information you have provided reveals that the county
council decided that its 1992 redistricting plan, which also
would apply to. elections for the county school board, should
provide for no more than three districts with substantial black
population majorities plus one district that would have a black
population percentage no higher than the black population
percentage in the county as a whole. The proposed redistricting
plan accomplishes that result; it has three districts with black
population percentages in excess of 65 percent and one district
--Distiict 2--with a black population percentage of about 55
percent.

Our analysis of the demographics in the county indicates
that as a result of the ceiling placed on the black share of the
populatien in District 2, black population concentrations are
fragmented. The county contends, however, that its redistricting
decisions were not racially discriminatory because its plan
provides black voters a realistic opportunity to elect candidates
of choice in three districts and creates a “swing” district, as
well. We have considered this contention in light of the history
of racial discrimination in the county and the election results
over the past decade. There appears to be a persistent pattern
of racially polarized voting in the county, with black-sponsored
candidates facing consistent defeat other than in election
districts with substantial black majorities. The one exception--
the success of a black county council candidate in existing
District S~-appears to be isolated. In addition, there is
insufficient evidence that voter behavior in that district, which
is centered in the City of Mullins and the Town of Nichols in the
eastern part of the county, is likely to be replicated in the
large, rural area in the western part of the county, which the
proposed plan places in District 2.

Moreovesy—tha county council was informed by representatives
of the black community about their concerns regarding the effect
of the ceiling placed on the black share of the population in
proposed District 2. The alternative plan proposed by
representatives of the black community appears not to have
received serious consideration by the county council and the
county has not proffered an explanation--other than its
predetermined limit on the black share of the populatien in
District 2--for rejecting the alternative plan. While we do not
mean to suggest that the county council was required to adopt
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this particular plan, which has four districts with substantial
black population majorities, we note that at the very least this
plan revealed that fragmentation of the black population
concentrations on the borders of District 2 was not necessary to
achieve any non~-racial redistricting objective.

Finally, it appears that the protection of the interests of
incumbents played a significant role in the county council’s
redistricting efforts, and that these interests may have led to
the limitation on black population in District 2. While we
recognize that the desire to protect incumbents may not in and of
itself be an inappropriate consideration, it may not be
accomplished at the expense of minority voting potential.

Garza v. gﬁg Angeles County, 918 F.2d4 763, 771 (9th cir. 19%0),
cert. denied, 111 S. Ct. 681 (1991); Ketchum v. Byrne, 740 F.2d
1398, 1408-09%, (7th Cir. 1984), cert. denied, 471 U.S. 11315
(1985). Where, as here, the protection afforded incumbents
appears to be provided at the expense of black voters, the county
council bears a heavy burden of demonstrating that its choices
are not tainted, at least in part, by an invidious racial
purpose. .

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United States, 411 U.S. 526 (1973); see alsoc the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the redistricting plan for the
county council and school board.

We note that under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
the District of Coclumbia that the proposed changes have neither
the purpose nor will have the effect of denying or abridging the
right to vote=on account of race or color. In addition, you may
request that the Attorney General reconsider the objection.
However, until the objection is withdrawn or a judgment from the
District of Columbia Court is obtained, the county council and
school board redistricting plan continues to be legally
unenforceable. Clarxk v. Roemey, 111 S.Ct. 2096 (1991);

28 C.F.R. 51.10 and 51.45.
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To enable us to meet our responsibility to enforce the
voting Rights Act, please inform us of the action Marion County
plans to take concerning this matter. If you have any questions,

you should call Robert Kengle (202~514-6196}, an attorney in the
Voting Section.

incerely,

(l John R. Dunne
Asgjstant Attorney General
Civil Rights Division
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US. Department of Justice

Civil Rights Division

Office of the Assistara Anorney General Bashingron, D.C 20038

February 8, 1993

Mr. Herman H. Felix

Chairperson, Lee County Council
Courthousa Sguare )
Bishopville, South Carolina 29010

Jacob H. Jennings, Esqg.

Jénnings & Jennings

F.0. Box 106

Bishopville, South Carolina 29010-0106

Dear Messrs. Felix and Jennings:

This refers to the 1992 redistricting plan for the county
council and county school board in Lee County, South Carolina,
submitted to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended, 42 U.S.C. 1973c. We
received your responses to our requests for additional
information on August 31 and December 10, 1992; supplemental
information was received on September 28 and 29, Octcber 7, 15,
and 23, 1992, and January 27, 1993.

We have carefully considered the information you have
provided, as well as information provided by other interested
persons. According to the 1990 Census, blacks comprise 62
percent of Lee County’s total population and 57 percent of its
voting age population. The county council and school board are
comprised seven members elected from seven single-member
districts; county council and county school board districts are
coterminous.

Under the existing redistricting plan, there ars two
districts with black populations in excess of 74 percent and five
districts with black population percentages between 52 and 63
percent. In elections held under this plan, black voters have
been able to elect candidates of their choice in the two
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districts over 74 percent black in population to both the county
council and county school board (Districts 3 and s).

Thus, at the time of redistricting, there were twoe black persons
serving on the county council and county school board; all were
elected from Districts 3 or 5.

The redistricting process appears to have been controlled by
four of the white councilmembers, without the benefit of .
substantial input from the black councilmembers or members of the
minority community. The self-described goal of the council was
to draw a plan that retained Districts 3 and 5 as districts with
sizeable black population majorities while drawing two other
districts with no more than a 65 percent black share of the
population. The proposed redistricting includes two districts
with black population percentages of 76 and 77 percent (Districts
3 and 5, respectively), and two districts with 65 percent black
population percentages (Districts 1 and 6). The three remaining
digtricts have black percentages of 57, 51 and 47 percent,

i
H

Our analysis of the demographics of the county indicates
that as a result of the county’s choice to limit the black share
of the population of Districts 1 and 6 to 65 percent, black
population concentrations have been fragmented. The county
contends, however, that black voters will have a realistic
opportunity to elect candidates of their choice in the four
proposed districts with 65 percent or better black populaticn
percentages ~- which includes Districts 1 and 6. We have
considered these contentions in light of the history of racial
discrimination in the county, the disparate socio-economic
conditions between the county’s black and white populations, the
respective black and white voter registration and turnout rates,
and the election redilts over the past decade. There appears to
be a persistent pattern of extremely racially polarized voting in
the county, with black-spensored candidates facing consistent -
defeat other than in election districts with substantial black
population majorities. Moreover, tha effects of the polarization
in voting are exacerbated by the lower registration and turnout
rates of blacks compared to whites which are traceable to tha
history of=ddéscrimination and resulting disparities in socio="
economic status. These differences appear.to be particularly
severe in propecsed District 6. ) '

Concerns with the proposed plan were raised by the black
community during the redistricting process but the alternative
plan they proposed does not appear to have been given serious
consideration by the county council. In addition, the county
rejected a proposal for a bi-racial committee to study the
county’s proposed and the minority-sponsored alternative plans,
despite concerns of the minority community that they were not
provided a meaningful opportunity to participate in the
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development of the county‘s redistricting proposal, which they
pointed out was the result of an all-white redistricting
committee’s efforts. While we do not mean to suggest that the
council was required to adopt this alternative plan, we note that
the alternative plan demonstrates that it was possible to create
more than two districts with substantial black population
majorities of at least 70 percent without departing from
legitimate, nonracial redistricting criteria.

Finally, it appears that the protection of the interests of
incumbents played a significant role in the county council’s
redistricting efforts, and that these interests may have led to
limiting artificially the black population in Districts 1 and s,
and reducing the black population percentages in Districts 2, 4
and 7. While we recognizae that the desire to protect incumbents
may not in and of itself be an inappropriate consideration, it
may not be accomplished at the expense of minority voting
potential. Garza v. Los Angeles County, 918 F.2d 763, 771 (Sth
Citr. 1990), cert. denijed, 111 S. Ct. 681 (1991); Ketchum v.

Y , 740 F.2d 1398, 1408-09, (7th Cir. 1984), cert. denied, 471
U.S. 1135 (1985). Where, as here, the protection afforded
incumbents appears to be provided at the expense of black voters,
the county council bears a heavy burden of demonstrating that its
choices are not tainted, at least in part, by an invidious 'racial
purpose.

Under Section 5 of the Voting Rights Act, the submitting
authority has the burden of showing that a submitted change has
neither a discriminatory purpose nor a discriminatory effect.

See Georgia v. United States, 411 U.S. 526 (1973); see also the
Procedures for the Administration of Section 5 (28 C.F.R. 51.52).
In light of the considerations discussed above, I cannot
conclude, as I must under the Voting Rights Act, that your burden
has been sustained in this instance. Therefore, on behalf of the
Attorney General, I must object to the redistricting plan for the
county council and school board.

We note that under Section 5 you have the right to seek a
declaratory.judgment from the United States District Court for
the District of Columbia that the proposed changes have neither
the purpose nor will have the effect of denying or abridging the
right to vote on account of race or color. In addition, you may
request that the Attorney General reconsider the objection.
However, until the cbjection is withdrawn or a judgment from the
District of Columbia Court is obtained, the county council and
school board redistricting plan continues to be legally
unenforceable. - ¢lark v. Reemer, 111 S.Ct. 2086 (1991);

28 C.F.R. 51.10 and 51.45.
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action Lee Cou